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1 


a Supreme Couit of the District of Columbia 


New Yoi:k Central Railroad Company, The Michi- 
gan Central Railroad Company, Vermont Central 
Railway, The Boston and Maine Railroad, Rutland 
Railroad Company, The Delaware and Hudson Com¬ 
pany, Great Northern Railroad Company, Northern 
Pacific Railway Company, Wabash Railway Com¬ 
pany, Spokane International Railway Company, and 
Minneapolis, St. Paul & Sault Sainte Marie Railway, 
bodies corporate, plaintiffs 

V8. 

Andrew W. Mellon, Secretary of the Treasury of 
the United States, defendant 


In Equity, 
No. 42296 


United States of America, 

District of Colurtibia^ ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill of complaint 

Filed February 29, 1924 

In the Supreme Court of the District of Columbia 


New York Central Raiijioad Company, The Michigan 
Central Railroad Company, Vermont Central Railway, 
The Boston and Maine Railroad, Rutland Railroad 
Company, The Delaware and Hudson Company, Great 
Northern Railroad Company, Northern Pacific Rail¬ 
way Company, Wabash Railway Company, Spokane 
International Railway Company, and Minneapolis, St. 
Paul & Sault Sainte Marie Railway, bodies corporate, 
plaintiffs 

vs. 


In Equity, 
No. 42296 


Andrew W. Mellon, Secretary of the Treasury of 
The United States, defendant 


To the Supreme Court of the District of Columbia: 

The bill of complaint of the New York Central Railroad Com¬ 
pany, the Michigan Central Railroad Company, Vermont Central 
Railway, the Boston and Maine Railroad, the Rutland Railroad 
Company, the Delaware and Hudson Company, the Great Northern 
Railroad Company, the Northern Pacific Railway Company, the 
Wabash Railway Company, the Spokane International Railway 
Company, and the Minneapolis, St. Paul & Sault Sainte Marie 
Railroad Company, bodies corporate, respectfully shows: 

1. Plaintiffs are corporate common carriers as follows: New York 
Central Railroad Company under the laws of New York and other 
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States; Michigan Central Railroad Company under the laws of 
Michi<ran; Vermont Central Railway under the laws of Ver- 
2 mont; the Boston and Maine Railroad under the laws of 
Maine and other States: Rutland Railroad Company under 
the laws of Vermont and New York; Delaware and Hudson Com- 

S any under the laws of New York and Pennsylvania; the (ireat 
orthern Railway Company under the laws of Minnesota; the 
Northern PaciHe Railway Company under the laws of AVisconsin; 
AVabash Railway Company under the laws of Indiana; the Spokane 
International Railway Company under the laws of AA'ashinjrton; 
and Minneapolis, St. Paul & Sault Sainte Marie Railway Company 
under the laws of Minnesota. 


Plaintiffs sue in their own rijrht and in behalf of all others 
similarly situated. 

2. Defendant is a citizen of the State of Pennsylvania, is now re- 
sidintr in the District of Columl)ia, and is the Secretary of the 
Treasury of the Cnited States, and is sued in that capacity. 

ff. Plaintiffs are common carrier railroads en^afjed in commerce 
and in the trans])ortation of merchandise and freight between 


Canada and the Ignited States; plaintiffs own or operate lines of 
railway extendin«r from points in the Dominion of Canada to points 
in the United States as follows: 


The New A'ork Ontral Railroad Company operates trains over 
its said line of railway between Montreal, Canada, and Utica, New 
York; crossin<r the international lK)rder at ^lalone. New York, and 
one or more of its freijrht trains enter the United States at said 
point each day between 5 p. m. and 8 a. m. and on Sundays and 
holidays. 

Michigan Central Railroad Comj)any operates lines of rail- 
3 road between Buffalo, New York, and Detroit, Michigan, ex- 
tendin<r in part through Canada and crossing; the border from 
Canada to Detroit at Detroit, Michigan. It operates each day one 
or more freight trains from Canada to Michigan which enter the 
United States at Detroit between 5 p. m. and 8 a. m. and on Sundays 
and holidays. It also operates one or more freight trains from 
Canada to Buffalo each day, which enter the United States at Black 
Rock, New York, Ix^tween 5 p. m. and 8 a. m. and on Sundays and 
holidavs. 


A’ermont Central Railway operates one or more freight trains each 
day from St. Johns, Canada, to AA^hite River Junction, A^ermont, and 
enters the United States at St. Armand, Vermont, between 5 p. m. 
and 8 a. m. and on Sundays and holidays. 

The Boston and Maine Railroad operates one or more freight 
trains from Sherbrooke, Canada, to points in the United States, en¬ 
tering the United States at the international border at Beebe Junc¬ 
tion. One or more of its freight trains enter the United States at 
said point each day between 5 p. m. and 8 a. m. and on Sundays and 

holidavs. 

*• _ 

Rutland Railroad Company operates freight trains between 
Montreal, Canada, and New York City, crossing the international 
border at Rouses Point, New York. One or more of said freight 
trains enters the United States at said point each day between 5 
p. m. and 8 a. m. and on Sundays and holidays. 
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Delaware and Hudson Company operates freig:ht trains from 
Montreal, Canada, to New York tity, crossing the international 
border at Rouses Point, New York. One or more of said 

4 freight trains enter the United States at said point each day 
between 5 p. m. and 8 a. m. and on Sundays and holidays. 

Great Nortliern Railway Company operates freight trains between 
Winnipeg, Canada, and St. Paul, Alinnesota, crossing the interna¬ 
tional border at Noyes, Minnesota. One or more of its freight trains 
enter the United States at said point each day between 5 p. m. and 
8 a. Ill. and on Sundays and holidays. It operates other freight 
trains from Vancouver, Canada, to Portland, Oregon, which cross 
the international border at White Rock, R. C., into the United States 
each day between 5 p. m. and 8 a. m. and on Sundays and holidays. 
Said Great Northern Railway Company operates one or more freight 
trains on many branch lines between points in Canada and points 
in the United States, and one or more of its freight trains enter the 
United States from Canada at P^merson, Haskett, West Gretna, 
Bannernian, Midway, Rideau, Grand P^ork Junction, Bridesville, 
and Similkameen, Canada, at Blaine, Washington, and at other 
points on the international boundary line between 5 p. in. and 8 a. m. 
and on Sundays and holidays. 

Northern Pacific Railway (\)ni]iany ojierates one or more freight 
trains each day over its lines of railway between points in Canada 
and in the United States, and said trains enter the United States at 
Pembina, North Dakota, and Sumas, Washington, between 5 p. m. 
and 8 a. m. and on Sundays and holidays. 

Wabash Railway Company operates freight trains over its said 
line of railway between points in Canada and Buffalo, New York, 
crossing the international border at Black Rock, New York, 

5 and one or more of its freight trains enter the United States 
at said point each day between o p. m. and 8 a. m. and on Sun¬ 
days and holidays. 

Minneapolis. St. Paul, and Sault Sainte Marie Railway Company 
operates three lines of railway between points in Canada and in the 
I nited States and said lines enter the United States at Noyes, Min¬ 
nesota. at Portal, North Dakota, and at Sault Sainte Marie, Michi¬ 
gan, on Sundays and holida^^s and each day between 5 p. m. and 8 
a. m., one or more of its freight trains enter the United States at said 
points. 

All of said freight trains above described carry and transport 
large quantities of freight and merchandise, some of it of a perish¬ 
able nature. Said merchandise and freight constitutes an appreci¬ 
able jiart of the imports of the United States, and constitutes a 
large amount of foreign commerce carried on by plaintiffs. 

4. P"or many years the Treasury Department of the United States 
maintained at the points on the international border mentioned in 
the jireceding paragraph sufficient customs inspectors and employes 
who were directed to and did examine the merchandise imported 
into the Ignited States on the plaintiffs’ freight trains at the time 
or immediately after the same entered the United States, whether 
in the day or night and whether on Sundays or holidays. The 
X nited States itself paid all said customs employes and inspectors 
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for their services in examining such freight and made no effort to 
collect any part thereof from the plaintiff or from the shippers or 
consignees of the said merchandise. 

5. By an act of Con^irress known as ‘‘An act to provide 

6 for the lading or unlading of vesseLs at ni^ht, the preliminary 
entry of vessels, and for other purposes,’- approved February 

13, 1911 (36 Statutes, 901), it was provided in section 1 thereof that 
UjK)n arrival at any port in the United States of an}’ vessel or other 
conveyance from a forei^ place, and under such regulations as the 
Secretary of the Treasury mi^ht prevscribe, the collector of ciustoms, 
upon proper application therefor, should ^rant a special license to 
lade or unlade the carfj:o of anv such vessel or other conveyance at 
iii<rht. 

It was further provided in section 5 thereof that the Secretary 
of the Treasury should fix a reasonable rate of extra compensation 
for ni<rht services of insj)ect()rs and other ciLstoms employes in con¬ 
nection with the ladinjr or unloading of car<ro at ni^ht, which rate 
of compensation should not exceed an amount equal to double the 
rate of compensation allowed to each employee for like services 
remlered by day, the said extra compensation to Ix' paid by the 
master, owner, airent, or consijrnee of such vessel or other convey- 
ance to said collector of custoiiL^, who should pay the same to the 
several emi)loyes entitled thereto according; to the rates fixed therefor 
bv the Secretary of the Treasury. 

6. By an act known as “An act to amend an act entitled ‘An act to 
provide for the ladin*! or unlading of vessels at nijrht, the prelimi¬ 
nary entrv of vessels, and foi* other purposes, approved February 
13, 1911,* * approved February T, 19*J(), Congress amended section 5 
of the said act of February 13, 1911, by authorizing the Secretary 
of the Treasury to fix a reasonable rate of extra comi)ensation for 

oyertime service of inspectors of customs and other employes 

7 who miirht be required to remain on duty between 5 p. m. and 
8 a. m. or on Sundays or holidays, to perform services in 

connection with the lading or unlading of car^o or the lading of 
cargo or merchandise for transportation in bond or for exportation 
in bond or for exportation for the benefit of drawback or in connec¬ 
tion with the receiving or delivery of cargo on or from the wharf 
or in connection with the unlading, receiving, or examination of pas¬ 
sengers' baggage. 

7. The tariff act of 1922, approved September 21, 1922, repealed 
the first four sections of said act of Februarv 13, 1911, but made no 
change or alteration in the said act of February 7, 1920, which 
amended section 5 of the act of February 13, 1911, leaving said sec¬ 
tion 5 in full force and effect after the passage of said tariff act of 
19‘22. 

8. The Secretary of the Treasury has construed the said tariff act 
to authorize him to<collect from plaintiffs extra compensation for the 
services of employes and inspectors of customs in examining mer¬ 
chandise and freight entering the United States on the freight trains 
of petitioners on Sundays and holidays and on any day between 5 
p. m. and 8 a. m.; and the defendant, the Secretary of the Treasury, 
has heretofore and is now directing the collectors of customs at the 
many crossings aforesaid on the international border to collect from 
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plaintiffs extra compensation for the services of the inspectors and 
other customs employes employed in the examination of the mer¬ 
chandise and freight entering Ae United States at said pK)ints upon 
plaintiffs’ trains between 5 p. m. and 8 a. m. and on Sundays and 
holidays. 

8 Plaintiffs are advised and, therefore, aver that the said con¬ 

struction placed by the defendant Secretary of the Treasury 
upon the said tariff act of 1922, and said section 5 of the act of Feb¬ 
ruary 1911, as amended by the act of February 7, 1920, is errone¬ 
ous, unlawful, and unwarranted. Nevertheless, the defendant Sec¬ 


retary of the Treasury has rendered to each of these plaintiffs bills 
for services heretofore performed by the inspectors and employes of 
customs in examining merchandise and freight entering the United 
State's as aforesaid u]X)n their trains at night and on Sundays and 
holidays and has threatened ))hiintills and does now threaten them 
that unless said bills for extra com])ensation are promptly paid, and 
similar hills to he rendered in tlie future shall be promptly ])aid, that 
the defendant, the Secretary of the Treasury, will direct the col- 
le< i(5rs of customs at the ]K)ints afoi’esaid to i*efuse to permit the 
said freight trains of plaintiffs to enter the United States between 
o p. m. and S a. m. and at any hours on Sundays and holidays or to 
pr( jceed fortlnvith to their destination at interior points and will 
direct said inspectors of customs to refuse to examine the merchan¬ 
dise and fi-eight so entering the United States at the points afore¬ 
said until tlie next succeeding secular day after their entry. 

9. The construction placed by said Secretary of the Treasury upon 
said acts of Congress is unlawful and unwarranted. His threats 
to lefj'.se to examine the mercliandise and freight upon ])laintiffs’ 
trains entcuing tlie United States from Canaila at the ]X)ints and 
times aforesaid, and to refuse to permit plaintiffs* trains to 
9 t*nv(‘r the U*nited States at said points and places, are unlaw¬ 
ful uiu! imwaiuanted and if carried out will work irreparable 
injui'v to plaintiffs. A large part of the intei-national commerce 
cai rii’d on l)y phiintifis will be destroyed, and tlie business and profits 
of ]daintinV will be greatly lessened. 

Unless defendant, the Secretary of the Treasury, be enjoined from 
execution of the said threats plaintiffs will be deprive<l of their 
property without just compensation and without due process of law, 
in violation of their rights under the fifth amendment to the Con¬ 
stitution of the United States. If plaintiffs refuse to accede to said 
unlawful demands of defendant, their foreign commerce which 
has been built up during a long series of years and at great expense 
will be to a large extent destroyed. If they do accede to the un¬ 
lawful demands, plaintilis wdl be com])elh‘d to i)ay to numerous 
collectors of customs large sums of money, which will be forthwith 
distributed among a number of employees of the Treasurj^ Depart¬ 
ment, and plaintiffs will be unable to recover back the same 

Wherefore, being without an adequate and complete remedy at 
law, plaintiffs pray: 

1. That the defendant, Andrew W. Mellon, Secretary of the 
Treasury of the United States, be required to answer the exigencies 
of this bill. 
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February 7, 1920, if capable of the construction given to them by the 
defendant are, therefore, unconstitutional, null, and void. 

The said recjuireinents and threatened actions of the defendant 
are unlawful because contrary to that j)ortion of the ‘’Treaty of 
Amity, Commerce, and Navigation made and promulgated between 
the United States and the King of Great Britain and Ireland in 
1792, because the plaintiffs are citizens of the United States 
14 and large numbers of plaintiffs’ passengers are citizens of the 
Ignited States and subjects of the King of Great Britain and 
Ireland and citizens of the Diminion of Canada and bv the threat- 
ened action of the defendant and bis suliordinates the plaintiffs and 
these citizens of the United States and subjects of the King of Great 
Britain and Ireland will be refused permission freely to pass and 
repass by land into the resj^ective territories and countries of the 
Dominion of Canada and the territories of the United States on the 

continent of America, contrarv to said treatv, and the statutes of the 

» • 

United-Skites in furtherance thereof, being })articularly section 104 
of chapter 22 of the act of commerce ajiproved March 2, 1799. 

G. F. Snyder 
J i'Lirs I. Peyser, 

Jesse C. Adkins. 

Attornei/s for Plaintiffs. 

District of Coi.r.^i»i.\, sh: 

I, G. F. Snvder, do solcmnlv swear that 1 am tlie attornev in fact 
for the ])laintiffs in tlie above-entitled cause for the purpose of 
making this allidavit: that I liave read over the foregoing amend¬ 
ment to bill of com])laint and know the contents thereof: the matters 
and facts therein stated of my jiersonal knowledge are true and the 
matters therein stateil on information and belief I believe to be 
true. 

G. F. Snyder. 


IT) Subscribed and sworn to before me this 20th dav of June, 

1924. 

Morc.an II. Beach, 

(lerk. 

Bv F. E. Cl NNINOlIAM. 

%/ 

Asxisf(ntt Clerk. 

Order 


Filed Julv IG, 1924 

« 

4c 4c # )|i 4c * * 

Upon consideration of the motion to dismiss the bill of complaint 
herein, and after argument by counsel, it is by the court, this 16th 

dav of Julv, 1924, 

• • 

Adjudged and ordered that the said motion to dismiss be, and 
the same is hereby, overruled, with leave to the defendant to answer 

within ten davs. 

% 

A. A. Hoehling, 

J ustice. 
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Answer to amended hUl of coniplmnt 
Filed September 8, 19*24 

Andrew W. Mellon, Secretary of the Ti-easury of the United 
States, for answer to the bill of complaint herein, as amended, says: 

(1), (2), and (Jl). He admits the averments of paragraphs num¬ 
bered 1, 2, and 3 of said bill of complaint, as amended. 

(4) . He admits the averments of parap*aph numbered 4 of the 

bill of complaint as amended except such averments as are 
IG herein expressly denied. He denies that the United States 

itself paid tlie compensation of customs employees and in¬ 
spectors for services at ni<rht and on Sundays and holidays in exam¬ 
ining freijrht entering the United States over the lines of plaintiffs’ 
railroads crossing the international border at Blaine, Washin<i:ton, 
and Sumas, Washington, and further denies that prior to 1920 the 
United States made no effort to collect such compensation, or any 
part thereof, from plaintifls. 

Further answering said paragraph defendant avers that prior to 
1920 the Ignited States collected the compensation of customs em¬ 
ployees and inspectors for services at ni^ht and on Sundays and 

liolidavs from carriers to whom such services were rendered at 

% 

Blaine, Sumas. Choj)aka. Aroville, Molson, Danville, Ferry, Laurier, 
and Xorthport, all in the State of Washington, and which are the 
ports of entry in the United States nearest White Rock, British 
Columbia, and Midway, Kideau, (irand Fork Junction, Bridesville, 
and Similkameen, Canada. 

(5) , (G), and (7). Defendant is advised that the averments of 
para^rraj)!! numbered 5, (>, and 7 of the bill of complaint as amended 
are conclusions of law which he is not required to answer. 

8. Defendant admits tlie a - erments of the first subparagraph of 
paragraph numbered 8 of the bill of comjjlaint as amended. 

He is advised by counsel that the averments of the second sub- 
para^rraph of said paragraph numbered 8 are conclusions of law 
which he is not required to answer. 

9. Defendant is advised by counsel that the averments of para¬ 

graph numbered 9 of the bill of complaint as amended 
17 are conclusions of law which he is not required to answer. 

AVherefore having fully answered, he prays to be hence dis¬ 
missed with his reasonable costs. 

Andrew W. Melix)n. 

I, Andrew W. ^lellon, beind first duly sworn, on oath depose and 
say that I have read the fore"oin<r answer by me subscribed and 
know the contents thereof, and the things and matters therein 
stated I verily believe to be true. 

Andrew W. Melix)n. 
EWE M M R. R. M. 

Peyton Gordon, 

United States Attorney. 

Sworn and subscribed to before me this 5th day of September, 
1924. 

[seal.] 


H. W. Stutler, 

Notary Public. 



10 ANDREW W. MELLON VS. NEW YORK CENTRAL R. R. CO. 


Motion to strike out defendanVs answer 
Filed January 12, 1925 


Now come the plaintiffs and move the court to strike out the de¬ 
fendant's answer for the reason, aniontr others, that the said answer 
sets forth no defense to the said bill of complaint. 

Jruus I. Peyser, 

G. F. Snyder, 

Jesse (\ Adkins, 
Attornetfs for the Plaintiffs. 

18 Final decree 

Filed January 12, 19:2.*) 

♦ 4> ^ 4c * * * * 

Fhe cause came on to Ik* heard upon the bill of complaint as 
amended, the answer of the defendant, and the plaintiff's motion to 
strike out the sapie, and thereupon, on consideration thereof, it is 
this 12th dav of .lanuarv, A. 1). 1925; 

Adjud^red, ordered, and decree<l that tin* motion to strike out be, 
and the same is lKM*eby, sustained. 

And the defendant havinir stated that he did not wish to amend his 
answer, it is further 

Adjudged, ordered, and decreed that section 5 of the act of Con¬ 
gress approved February IJ, 1911, entitled “An act to provide for 
the ladinjr and unlading of vessels at ni^ht. the preliminary entry of 
vessels, and other pur])oses.'* as amended by the act of C'onjxress ap¬ 
proved February 7, 1920. entitled “An act to amend an act entitled 
‘An act to provide for the ladinjr and unladinjr of vessels at nijrht, 
the preliminary entry of vessels, and other purposes.' ap])roved 
Februai'y IJ, 1911." and the tariff act of 1922. do not recjuire, nor 
d(K*s any law of fhe Fnited States re<|uire the ])laintiffs or any of 
them to j)ay extra com|M'nsation or any compensation whatever, for 
overtime services or anv services whatever of customs olHcers or em- 
ploves at points on the international border or at the j)ort of first 
arrival in connection with the la<lin«r or unladin:^ or examination of 
freight or merchandise (whether for transportation in bond or for 
exportation in bond, or for exportation N^ith the benefit of 

19 drawback, or for importation into the Ignited States) trans¬ 
ported from (’anada on trains runnin«r over the lines of rail¬ 
road of the j)laintiffs or any of them and entering! the United States 
between the hours of five ]). m. and ei^ht a. m. or at nijrht, as defined 
in said acts, or on Sundays or holidays; and the defendant, Andrew 
W. Mellon, as Secretarv of the Treasury of the United States, and 
his successors, and all subordinates in office, be. and they are, and 
each of them is, hereby perpetually enjoined from holding to the 
contrary, and from fixinjr or attemi)tin^ to fix rates of extra compen¬ 
sation for overtime services of any customs officers and employes 
who may be reipiired to remain on duty between the hours of five 
p. m. and eijrht a. m. or at ni^ht or on Sundays or holidays, at points 
on the international border or at the port of first arrival, to perform 
services in connection with the lading or unlading or examination 
of such freight or merchandise arriving by railroad from Canada 
into the United States between the hours aforesaid or at night or 
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on Sundays and holidays aforesaid; and the defendant, Andrew W. 
Mellon, as Secretary of the Treasury of the United States, his sub¬ 
ordinates and successoi-s in office, are perpetually enjoined from col- 
lectin^r. and from requiring, directing, authorizing, or permitting 
any collector of customs of the United States, or any other officer, 
agent, or employe of the United States, to collect from the plaintiffs 
or any of them, extra compensation or any compensation whatever, 
for overtime services or any services whatever, of customs officers 
or employes in connectoin with the lading or unlading or examina¬ 
tion of such freight or merchandise arriving bv railroad from Canada 
between the hours aforesaid, or at night as aforesaid, and on 

20 Sundays and holidays, and from directing, authorizing, or 
permitting any collector of customs or other officer or em¬ 
ploye of the United States to refuse to permit trains of the plaintiffs, 
or any of them, to enter the United States at the times aforesaid for 
the failure to pay compensation for the services aforesaid. 

A. A. Hoehlino, 

J ustice. 

From the foregoing decree, defendant Andrew W. Mellon, Sec¬ 
retary of the Treasury, in open court, notes an appeal to the Court 
of Appeals of the District of Columbia. 

A. A. Hoehlino, 

•1 Hstice. 

Ansignments of error 
Filed January 28, 1925 

lie 

Comes now the defendant, Andrew W. Mellon, Secretary of the 
Treasury of the United States, by and through his attorney, Peyton 
Gordon, United States attorney in and for the District of Colum¬ 
bia, and assigns as error the following: 

(1) That the court erred in entering the final decree herein. 

(2) That the court erred in holding that no law of the United 
States requires the plaintiffs to pay extra compensation for over¬ 
time services of customs officers or employees in connection with the 
lading or unlading or examination at points on the international bor¬ 
der or at the ports of first arrival of freight or merchandise 

21 transported from Canada on trains running over the lines 
of railroad of plaintiffs, and entering the United States be¬ 
tween the hours of five p. m. and eight a. m., or at night as defined 
in the tariff act of September 21, 1922, or on Sundays or holidays. 

(3) That the court erred in not holding that the said tariff act 
of 1922 requires plaintiffs to pay extra compensation for overtime 
services of customs officers and employees in connection with the 
lading, unlading, and examination at points on the international 
border or at ports of first arrival of freight or merchandise trans¬ 
ported from Canada on trains running over the lines of raiload 
of plaintiffs entering the United States between the hours of 
five p. m. and eight a. m. and at night as defined in said tariff act 
of 1^2 and on Sundays and holidays. 

(4) That the court erred in issuing the injunction herein. 

(5) That the court erred in overruling defendant’s motion to dis¬ 
miss bill of complaint as amended. 
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(6) That the court erred in not dismissing the bill of complaint 
as amended. 

Peyton uoudon, 

United States Attorney, Attorney for Defendant. 


2‘2 


Designation of record 


Filed January 28, 19*25 

^ ♦ « ♦ ♦ ♦ * 

The clerk will please prepare a transcript of the record in the 
above-entitled cause on appeal to the Court of Appeals of the Dis¬ 
trict of Columbia and include therein the following: 

1. Bill of camplaint. 

2. Motion to dismiss bill. 

8. Amendment to bill. 

4. Order overruling motion to dismiss. 

5. Answer. 

6. Motion to strike answer. 

7. Final decree. 

8. Note of appeal. 

9. Assignments of error. 

10. This designation. 

Peyi'on Gordon, 

United States Attorney, Attarney for Defendant. 


Service of copy of above 
of January, 1925. 


designation acknowledged this 27th day 

Jesse C. Adkins, 
Attorney for Plaintiffs. 
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to 22, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 42496 in equity, wherein New 
York Central Railroad Company et al. are plaintiffs and Andrew W. 
Mellon, Secretary of the Treasury of the United States, is defendant, 
as the same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 

16th dav of Februarv, 1925. 

% » 

[seal.] Morgan H. Beach, 

Clerk. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1925 


No. 4297 

Andrew W. Mellon, Secretary of the Treas- 
ury of the United States, appellant 

V. 

New York Central Railroad Company, a Body 
Corporate, et al., appellees. 


BRIEF FOR APPELLANT 


STATEMENT OF FACTS 

This is an appeal by appellant. Secretary of the 
Treasury", defendant below, from a decree by the 
Supreme Court of the District of Columbia holding 
that the Secretary was not authorized under any 
law of the United States to require the appellee rail¬ 
roads, plaintiffs below, to pay extra compensation 
for overtime services of customs inspectors who may 
be required to remain on duty at night (between 
the hours of five p. m. and eight a. m.) or on Sundays 
or holidays in connection with the unlading, receiv¬ 
ing, or examination of freight or merchandise at 
points on the international border between Canada 

( 1 ) 


and the United States, and enjoining the Secretary 
from attempting to collect such compensation. 

The appellee railroads operate freight trains which 
enter the United States at points on the international 
border between Canada and the United States at 
night and on Sundays and holidays. (Rec. pp. 2, 3.) 
The Secretar\^ of the Treasury undertook to collect 
from the appellees the extra compensation provided 
for customs inspectors under paragraph 451 of the 
Tariff Act of 1922 (42 Stats. 858, 954) for overtime 
services in connection with such examination at such 
times and places (Rec. p. 4), and is threatening that 
unless the same be paid, the services at night and on 
Sundays and holidays will be withdrawn. (Rec. p. 5.) 

While this case relates only to extra compensation 
for services in connection with the examination of 
freight and merchandise, it is very similar, in the 
questions involved because arising under the same 
laws, to the case of Mellon v. Minneapolis, St. 
Paul& Sault Sainte Marie Railroad Company, et al., 
No. 4273, now pending before this court on appeal 
from a decree by the Supreme Court of the District 
of Columbia in which briefs have been filed, and which 
involves extra compensation for services in connec¬ 
tion with the examination of passengers^ baggage 
only. Many of the points urged in the brief of 
counsel for appellees in that case, if applicable thereto, 
would be applicable to this case also, and, therefore, 
will be discussed and answered herein. 
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ASSIGNMENTS OF ERROR 

(1) That the court erred in entering the final 
decree herein. 

(2) That the court erred in holding that no law 
of the United States requires the plaintiffs to pay 
extra compensation for overtime services of customs 
officers or employees in connection with the lading 
or unlading or examination at points on the inter¬ 
national border or at the ports of first arrival of 
freight or merchandise transported from Canada on 
trains running over the lines of railroad of plaintiffs 
and entering the United States between the hours 
of five p. m. and eight a. m., cr at night as defined 
in the tariff act of September 21, 1922, or on Sun- 

davs or holidavs. 

• ^ 

(3) That the coui*t erred in not holding that the 
said tariff act of 1922 re^iuires plaintiffs to pay 
extra compensation for overtime services of customs 
officers and employees in connection with the lading, 
unlading, and examination at points on the inter¬ 
national l)order or at ports of first aiTival of freight 
or merchandise transported from Canada on trains 
running over the lines of railroad of plaintiffs 
entering the United States between the hours of 
five p. m. and eight a. m., and at night as defined in 
said tariff act of 1922, and on Sundays and holidays. 

(4) That the court erred in issuing the injunction 
herein. 

(5) That the court erred in overruling defendant's 
motion to dismiss bill of complaint as amended. 
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(6) That the court erred in not dismissing the 
bill of complaint as amended. 

THE LAWS INVOLVED 

Sections 450 and 451 of the Tariff Act, the con¬ 
struction of which is involved in this proceeding, 
read as follows: 

Sec. 450. Same (unlading)—Sundays and 
holidays. —No merchandise, baggage, or pas¬ 
sengers arriving in the United States from 
any foreign port or place, and no bonded 
merchandise or baggage being transported 
from one port to another, shall be unladen 
from the carrying vessel or vehicle on Sun¬ 
day; a holiday, or at night, except under 
special license granted by the collector under 
such regulations as the Secretary of the Treas- 
urv mav prescril)e. 

Sec. 451. Same — Bond. —Before any such 
special license to unlade shall be granted, the 
master, owner, or agent of such vessel or ve¬ 
hicle shall be re(]uired to give a bond in a 
penal sum to be fixed by the collector condi- 
ditioned to indemnify the United States for 
any loss or liabilitv which might occur or be 
occasioned by reason of the granting of such 
special license and to pay the compensation 
and expenses of the customs officers and em¬ 
ployees whose services are required in con¬ 
nection with such unlading at night or on 
Sunday or a holiday in accordance \\uth the 
pro\dsions of section 5 of the Act entitled 
“An Act to provide for the lading or unlad¬ 
ing of vessels at night, the preliminary entry 
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of vessels, and for other purposes, approved 
February 13, 1911, as amended. In lieu of 
such bond the owner, or agent, of any vessel 
or vehicle or line of vessels or vehicles may 
execute a bond in a penal sum to be fixed by 
the Secretarj^ of the Treasury to cover and 
include the issuance of special licenses for the 
unlading of vessels or vehicles belonging to 
such line for a period of one year from the 
date thereof. 

Section 5 of the Act of February 13, 1911, as 
amended by the Act of February 7, 1920 (41 Stats. 
402), referred to in the preceding section of the Tariff 
Act, reads as follows: 

Sec. 5. That the Secretary of the Treasury 
shall fix a reasonable rate of extra compensa¬ 
tion for overtime services of inspectors, store¬ 
keepers, weighers, arid other customs officers 
and emplo^'ees who may be required to remain 
on duty between the hours of 5 o^clock post¬ 
meridian and 8 o’clock antemeridian, or on 
Sundays or holidays, to perform services in 
connection with the lading or unlading of 
cargo, or the lading of cargo or merchandise 
for transportation in bond or for exportation 
in bond or for exportation with benefit of 
drawback, or in connection with the receiving 
or deliver}' of cargo on or from the wharf, or 
in connection with the unlading, receiving, or 
examination of passengers’ baggage, such rates 
to be fixed on the basis of one-half day’s addi¬ 
tional pay for each two hours or fraction 
thereof of at least one hour that the overtime 
extends beyond 5 o’clock postmeridian (but 
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not to exceed two and one-half days^ pay for 
the full period from 5 o^clock postmeridian to 
8 o^clock antemeridian), and two additional 
days’ pay for Sunday or holiday duty. The 
said extra compensation shall be paid by the 
master, owner, agent, or consignee of such 
yessel or other conyeyance wdieneyer such 
special license or permit for immediate lading 
or unlading or for lading or unlading at night, 
or on Sundays or holidays shall be granted to 
the collector of customs, who shall pay the 
same to the seyeral customs officers and em¬ 
ployees entitled thereto according to the rates 

fixed therefor by the Secretar\' of the Treas- 

% % 

ury^: Providedy That such extra compensation 
shall be paid if such officers or employees haye 
been ordered to report for duty and haye so 
reported, whether the actual lading, unlading, 
receiying, deliyer}', or examination takes place 
or not. Customs officers acting as boarding 

officers and any customs officers who may be 

* % 

designated for that purpose In’ the collector 
of customs are hereby authorized to admin- 
ister the oath or affirmation herein pro\’ided 
for, and such boarding officers shall be allowed 
extra compensation for ser\’ices in boarding 
yessels at night or on Sundays or holidays at 
the rates prescribed by the Secretary’ of the 
Treasury' as herein proyided, the said extra 
compensation to be paid by the master, owner, 
agent, or consignee of such yessel: Provided 
jurthefy That in those ports where customary’ 
working hours are other than those herein- 
aboye’ mentioned, the Collector of Customs 
is yested nith authority to regulate the hours 
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of customs employees so as to agree with 
prevailing working hours in said ports, but 
nothing contained in this proviso shall be 
construed in any manner to affect or alter 
the length of a working day for customs 
employees or the overtime pay herein fixed. 

Approved February 7, 1920. 

The so-called Night Unlading Act of February 13, 
1911, originally consisted of six sections. The first 
four sections constituted entirely the basis for the 
operation of Section 5. Section 6 contained provi¬ 
sions repealing prior Acts. The first four sections 
were repealed by the Tariff Act of 1922 and read 
as follows: 

Section 1. That upon arrival at any port 
in the United States of any vessel or other 
conveyance from a foreign port or place, 
either directly or by way of another port in 
the United States, or upon such arrival from 
another port in the United States of any 
vessel or other conveyance belonging to a 
line designated by the Secretary of the 
Treasury as a common carrier of bonded mer¬ 
chandise, and, after due report and entry of 
such vessel in accordance with existing law 
or due report, under such regulations as the 
Secretary of the Treasury may prescribe, of 
the arrival of such other conveyances the 
collector of customs, with the concurrence of 
the naval officer at ports where there is a naval 
officer, shall grant, upon proper application 
therefor, a special license to lade or unlade 
the cargo of any such vessel or other convey- 

60287—251-2 
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ance at night; that is to say, between sunset 
and sunrise. 

Seq. 2. That the master of any vessel from 
a foreign port or place, upon arrival within a 
customs collection district of the United 
States, bound to a port of entry in such dis¬ 
trict, may make preliminary entry of the 
vessel by making oath or affirmation to the 
truth of the statements contained in his 
original manifest and delivering his said origi¬ 
nal manifest to the customs officer who shall 
board such vessel within such district, with 
a copy of said original manifest for the use of 
the naval officer at ports where there is a 
naval officer; whereupon, upon arrival at the 
wharf or place of discharge, the lading or 
unlading of the cargo of such vessel may 
proceed, by both day and night, under such 
regulations as the Secretary of the Treasury 
may prescribe. 

Sec. 3. That before any such special license 
to lade or unlade at night shall be granted and 
before any permit shall be issued for the 
immediate lading or unlading of any such 
vessel after preliminary entry, as hereinbefore 
provided, either by day or by night the master, 
owner, agent, or consignee of such vessel 
or other conveyance shall make proper applica¬ 
tion therefor and shall at the same time 
execute and deliver to the United States, 
through the collector of customs, a good and 
sufficient bond, in a penal sum to be approved 
by the said collector, conditioned to indemnify 
and save the United States hamJess from 
any and all losses and liabilities which may 
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occur or be occasioned by reason of the 
granting of such special license or the issuing 
or granting of such permit for immediate 
lading or unlading; or the master, owner, 
agent, consignee, or probable consignee, as 
aforesaid, may execute and deliver to the 
United States, in like manner and form, a 
good and sufficient bond, in the penal sum of 
fifty thousand dollars, conditioned to in¬ 
demnify and save the United States harmless 
from any and all losses and liabilities which 
may occur or be occasioned by reason of the 
granting of such special licenses and the issuing 
or granting of such permits for inamediate 
lading or unlading by day and night during 
the period of six months. 

Sec. 4. Such application having been duly 
made and the required bond having been 
duly executed and delivered, special license 
or licenses to lade or unlade at night after 
regular entry of vessels, and due report of 
other conveyances, may be granted, and a 
permit or permits may be issued for the 
immediate lading and unlading, by day and 
night, of vessels admitted to preliminary 
entry, or of other conveyances of which 
due report of arrival has been made: Provided^ 
That the provisions of this act shall extend 
and be applicable to any vessels or other 
conveyances bound to a port of entry in the 
United States to be unladen at a port of 
delivery or to be unladen at a place of dis¬ 
charge designated by the Secretary of the 
Treasury under the provisions of section 
twenty-seven hundred and seventy-six of the 
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Revised Statutes as amended: Provided 
further^ That when preliminary entry of a 
vessel shall be made by the master as herein 
provided he shall not be relieved from making 
due report and entry of his vessel at the 
customhouse in accordance with existing law, 
and any liability of the master or owner of 
any such vessel to the owner or consignee 
of any merchandise landed from her shall 
not be affected by the granting of such special 
license, but such liability shall continue until 
the merchandise is properly removed from the 
dock whereon the same may be landed. 

REVIEW OF LEGISLATION AND PRACTICE 

A\Tiile Section 5 of the Act of Februarv 13, 1911, 
as amended by the Act of February" 7, 1920, supra^ 
and Sections 450 and 451 of the Tariff Act of 1922, 
supray are the only laws directly involved, a knowl¬ 
edge of the legislation and practice out of which the 
law now in effect developed is essential to and will 
facilitate proper consideration of the subject. 

Prior to 1873 Congress had made no provision for 
unlading the cargo of vessels from foreign ports after 
sunset, or on Sundays or holidays except in cases of 
distress. (See Act March 2, 1799, 1 Stats. 665.) 
The Act of March 3, 1873 (subsequently incorpo¬ 
rated in the Revised Statutes as Section 2871) au¬ 
thorized the unlading of vessels after sunset under a 
special license issued in the discretion of the col¬ 
lector, only as a matter of grace. No provision was 
made in the Act for the unlading of other convey¬ 
ances,'^ such unlading being limited to vessels, and 
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the special license was issued for the unlading of 
cargo only. Under that Act the steamship owner 
was required to pay the compensation of the inspec¬ 
tors who worked after sunset superintending the un¬ 
lading of cargo. There was no provision made in 
the Act for the unlading of passengers or passengers^ 
baggage after sunset. 

In 1894 certain steamship agents represented to 
the Treasury Department that it was a great hard¬ 
ship on passengers to be compelled to remain upon 
a vessel after sunset when the vessel had been passed 
by the quarantine officials. The Department de¬ 
clined to allow passengers and their baggage to be 
landed after sunset upon the ground that there was 
no appropriation for paying inspectors for overtime 
service in connection with the examination of the 
baggage. The steamship companies suggested that 
Section 2871 of the Revised Statutes, authorizing 
the payment of compensation for supervising the 
unlading of vessels^ cargoes, was sufficiently broad 
to permit the payment of compensation for services 
in connection with baggage, on the theory that 
baggage was a part of the cargo. The question was 
submitted to the Solicitor of the Treasury who 
advised (T. D. Circular No. 54 of April 4, 1894) 
that compensation could be exacted for the exami¬ 
nation of passengers^ baggage after sunset under 
Section 2871 of Revised Statutes, on the theory that 
baggage was cargo. 

After the practice of unlading passengers and bag¬ 
gage after sunset had been thoroughly established, 
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the steamship companies then made representation 
to the Department that passengers’ baggage was not 
cargo and that they could not be required to pay extra 
compensation for overtime services in connection 
therewith. The question was again submitted to the 
Solicitor of the Treasury, who rendered an opinion 
(T. D. Circular Xo. 80 of April 18, 1895) to the effect 
that passengers’ baggage was not cargo within the 
meaning of the statute. (See T. D. Xo. 15917.) 
The practice of landing passengers and baggage after 
sunset was continued, and the inspectors performed 
the work incident thereto without pay. In 1898 
however, the inspectors raised the question of com¬ 
pensation under Section 2871 and the matter was 
again referred to the Solicitor of the Treasury who 
under date of April 14, 1898, rendered an opinion to 
the effect that passengers’ baggage was a part of the 
cargo and that steamship companies could l)e required 
to pay inspectors for examining the same after sunset. 
For some unexplained reason this opinion was not 
followed by the Secretary of the Treasury. 

In 1906 when the practice of handling bonded 
merchandise imported into the United States by rail¬ 
road trains had become prevalent it was found neces- 
ssiTy to amend Section 2871, Revised Statutes, so 
as to allow the lading and unlading of bonded mer¬ 
chandise from railroad cars after sunset. Accord¬ 
ingly Section 2871, Revised Statutes, was amended 
and its provisions extended by the Act of June 30, 
1906 (34 Stats. 633) to include lading as well as 
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unlading of cargo. The application of its provisions 
to ‘Vessels was also extended to ^Wessels and other 
conveyances.’^ That the words other convey¬ 
ances” were clearly intended to be applicable to 
railroad trains, is apparent from the conference 
report submitted when the Act of June 30, 1906, 
was under consideration by Congress. That report 
reads in part as follows: 

The conferees’ report recommends that the 
House recede from its disagreement to the 
amendments of the Senate and agree to the 
same. The Bill provides for the unlading of 
vessels in the night time carrying imported 
goods under certain provisions contained in 
the Bill. The amendments of the Senate 
extend this privilege, and these provisions to 
other vehicles than vessels, with the intention 
of including the unlading of imported mer¬ 
chandise from freight cars. These amend¬ 
ments render it necessary, also, to provide 
for the lading as well as the unlading of vessels 
or other vehicles in the night time. The 
extension of this privilege to those importing 
goods in cal's carries with it the necessity of 
the provisions for the ‘‘lading” as well as the 
unlading in the night time. [Italics ours.] 

The foregoing report was adopted without debate 
by both Houses on June 28, 1906. It is clear, there¬ 
fore, that the Act of 1906 using the words “other 
conveyances” was intended to and did apply to 
railroad trains. Under this Act the railroads laded 
and unladed bonded merchandise after sunset and 
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at certain ports paid the compensation of inspectors 
therefor \\ithout protest for some time. 

The next legislation was the Act of February 13, 
1911 (36 Stats. 899). This Act repealed Section 
2871 Revised Statutes, as amended bv the Act of 
June 30, 1906, and substituted in lieu thereof 
appropriate provisions embracing the entire scope of 
both of the repealed statutes. In 1911 the question 
as to whether or not passengers’ baggage was a part 
of the cargo of the vessel within the meaning of the 
Act of February 13, 1911, was submitted to the 
Comptroller of the Treasury, who, in an opinion 
dated September 5, 1911, held to the contrary, but 
disclaimed jurisdiction to render an authoritative 
opinion for the reason that pajTnent for such over¬ 
time service did not involve the expenditures of public 
moneys. The question was again submitted to the 
Solicitor of the Treasury, who, under date of October 
27, 1911, held that passengers’ baggage was a part 
of the cargo within the meaning of the Act of 1911, 
and that the inspectors were entitled to overtime 
pay for services in connection therewith. This 
opinion, however, was never promulgated or acted 
on bv the Secretarv of the Treasurv; but the question 
was referred to the Attornev General for further 
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opinion, who, under date of March 3, 1913 (30 Op. 
A. G. 123), held that passengers’ baggage was not a 
part of the cargo of a vessel. 

The next legislation on the subject was the Act of 
February 7, 1920, amending Section 5 of the Act of 
Februar>^ 13, 1911. In presenting the Report of 
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Committee on Commerce covering this amendment 
(Senate No. 306, 66th Cong., 1st sess.) Mr. Calder 
said: 

We have had a law on the statute books 
for a number of years permitting the lading 
and unlading of vessels at night, for which the 
Government employees were paid in some 
such manner as is’prescribed in this measure. 
But a year or two ago the Attorney General 
held that men could not be paid for passing 
upon the baggage taken off ships at night, 
but could be paid for supervising the dis¬ 
charging of the cargoes. That caused some 
difficulty, because we found a customs official 
examining baggage at night and being unpaid 
for it, and right alongside of him a customs 
official examining cargo and being paid for 
that. (59 Cong. Rec., Part 1, p. 640.) 

The next legislation on the subject is found in 
Sections 450 and 451 of the Tariff Act of 1922. 

There are two significant things in the foregoing 
recital: (1) The report of the conferees when consid¬ 
ering the Act of 1906 clearly indicates that railroad 
trains were expressly included in that Act, and (2), 
that while there has long been a contention as to 
the application of the law to passengers^ baggage, 
this is the first time its application to freight and 
merchandise imported on railroad cars has been 
questioned. The Act of 1906 was reenacted by the 
Act of 1911 and made more specific by the Tariff 
Act of 1922, thus making certain the application of 
the law to railroads. 


eoas?—25t—3 
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The opinion of the Attorney General, supra, was 
relied on by Mr. Justice Brandeis in support of the 
decision in the case of International Railway Co. v. 
Davidson et al.^ 257 U. S. 506, decided January 30, 
1922, wherein it was held at page 512 that the 
clause in the amendment of 1920, by which the extra 
compensation payable under Section 5 is extended 
to cover overtime in connection with the unlading 
of passengers’ baggage, is given full effect if applied 
to the baggage of passengers on those vessels for the 
immediate lading and unlading of whose cargoes 
special license may issue under the first four sections 
of the Act of 1911. Both the opinion of the At- 
tornev General and the court decision cited related 
only to passengers’ baggage, and were prior to the 
enactment of the Tariff Act repealing the first four 
sections of the Act of 1911. The decision, there¬ 
fore, has no application to the present situation, as 
was held in a carefully considered opinion involving 
a similar question in the case of Port Huron & 
Sarnia Ferry Company v. Lawson^ 292 Fed. 216, 218. 
To the same effect see also the decision of the Dis¬ 
trict Court of the United States for the Western 
District of New York, January 12, 1925, in the 
case of Niagara Ferry & Transportation Company v. 
Bradley et at., not reported, but printed in appendix 
to this brief. 
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ARGUMENT 

I. The word “vehicle” as used In the tariff act in¬ 

cludes railroad cars 

In framing the Tariff Act of 1922 Congress was 
careful to remove every doubt and to leave nothing 
to construction with respect to the character of con¬ 
veyances they had in mind, by defining in Section 401 
of the Act what shall constitute a vessel and what 
shall constitute a vehicle for the purposes of the Act, 
as follows: 

(a) The word ‘S^ssel” includes every de¬ 
scription of water craft or other contrivance 
used, or capable of being used, as a means of 
transportation in water or in water and in air. 

(b) The word ‘S’ehicle^^ includes every de¬ 
scription of carriage or other contrivance used, 
or capable of being used, as a means of trans¬ 
portation on land, or through the air. 

It is clear, therefore, that a railroad car or train of 
cars is a vehicle within the meaning of that term in 
the Tariff Act; and that Sections 450 and 451 of the 
Act, supra, are not limited, as this court held the Act 
of 1911, as amended, to be in the case of Mellon v. 
MinneapoliSy St. Paul & S. S. M. Ry.j 52 App. D. C. 
246, to vessels and other carriers by water, but 
relates as well to railroads. 

II. All Imported merchandise must be submitted for 

Inspection by customs officers 

Section 448 of the Tariff Act makes it unlawful to 
unlade any merchandise, passengers, or baggage 
from any vessel or vehicle arriving from a foreign 
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port or place until entry of such vessel or report of 
the arrival of such vehicle has been made, and a 
permit for the unlading of the same issued by the 
collector, except as to such vessels as are not required 
to make entry under Section 441 of the Tariff Act. 

This pro\dsion of the statute is necessary in order 
that all foreign merchandise, whether imported as 
passengers’ baggage or as freight on either vessels 
or vehicles (railroad cars) may be inspected and 
examined by customs officers, and the proper amount 
of duty assessed thereon if dutiable. Imported 
merchandise must be submitted for inspection and 
examination whether dutiable or free. Estes v. 
United StateSj 227 Fed. 818. 

It is not for the importer or owner of merchandise, 
regardless of the method of importation, to decide 
whether the articles so imported are dutiable or free. 
That is the duty of customs officials. United States 
V. 50 Waltham Watch Movements^ 139 Fed. 291. 

By reading Section 450 of the Act it will be observed 
that permission to unlade either baggage or mer¬ 
chandise from either a vessel or vehicle (railroad car) 
is not to be demanded as a matter of right, but as a 
privilege to be sought and obtained under a special 
license to be. granted under such regulations as the 
Secretary of the Treasury may prescribe. 
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III. Special license must be obtained and a bond 

given before unlading merchandise at night or on 

Sundays or holidays for Inspection 

Under Section 451 of the Act the special license 
provided for in Section 450 cannot be granted until 
after the naaster, owner, or agent of such vessel or 
vehicle shall have given a bond in a penal sum to 
be fixed by the collector conditioned (1) to idemnify 
the United States for any loss or liability which might 
occur by reason of the granting of such special 
license and (2) to pay the compensation and ex¬ 
penses of the customs officers and employees whose 
services are required in connection with such un¬ 
lading at night or on Sunday or a holiday ^^in accord¬ 
ance with the provisions of Section 5^^ of the Act 
approved February 13, 1911, as amended by the 
Act of February 7, 1920. 

The words ^^in accordance with^^ mean after the 
manner provided in.^^ In the Standard Dictionary 
the phrase ‘^according to^’ is given as synonomous 
with ‘^in accordance with; after the manner of.^^ 
Any other construction of these words would lead 
to an absurdity. If compensation for overtime serv¬ 
ices can be collected only from carriers by water, 
then carriers by land would be required to give 
a bond containing two conditions, one of which 
would have no application to them. This is clearly 
contrary to the intent of Congress. Section 450 
of the Tariff Act clearly prohibits the unlading of 
baggage from railroads on Sundays or holidays or 
at night except under special license after giving 
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bond conditioned to pay the compensation for over¬ 
time services for “such unlading/^ “Such unlading^' 
must refer equally to unlading from carriers by 
land as carriers by water. It necessarily follows 
that if railroads are not required to give such a 
bond, then the special license can not be granted, 
and the prohibition of section 450 applies. In other 
words, if compensation for overtime can not be col¬ 
lected from railroads, they are precluded from un¬ 
lading baggage on Sundays, holidays, or at night. 

IV. Section 5 of the Act of 1911, as amended, was 
made a part of the Tariff Act by adoption and must 
derive its force entirely from that Act 

It was contended by counsel for the appellees in 
the court below that Section 5 of the Act of 1911, as 
amended, having been held by that court, and af¬ 
firmed !)y this court (52 App. D. C. 246), when 
construed in the light of the first four sections of that 
Act, now repealed, to refer only to carriers by water, 
it must be given the same interpretation now when 
construed in connection with the Tariff Act into 
which it has been incorporated by reference. The 
first question, therefore, which arises in this appeal 
is the effect of such an incorporation. 

Where one statute adopts the particular 
provisions of another by a specific and de¬ 
scriptive reference to the statute or pro\dsions 
adopted, the effect is the same as though the 
statute or provisions adopted had been in¬ 
corporated bodily into the adopting statute. 
* * * Where a statute is incorporated in 
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another, the effect is the same as if the pro- 
\dsions of the former were reenacted in the 
latter, for all the purposes of the latter stat¬ 
ute. Sutherland on Statutory Construction, 
p. 787. 

In Panama Railroad Co. v. Johnson, 264 U. S. 
375, 391, and 392, the question involved related to 
the right of a seaman to bring an action on the 
common-law side of a district court of the United 
States against the owner of a ship on which he was 
ser\’ing, to recover damages for personal injuries 
suffered while in the line of duty at sea. The right 
of recover}" was based expressly on Section 20 of the 
Act of March 4, 1915 (38 Stat. 1185), as amended by 
Section 33 of the Act of June 5, 192Q (41 Stat. 1007), 
which states in part: 

That any seaman who shall suffer personal 
injury in the course of his employment may, 
at his election, maintain an action for damages 
at law, with the right of trial by jur}% and in 
such action all statutes of the United States 
modifying or extending the common-law right 
or remedy in cases of personal injur}^ to railway 
employees shall apply. 

In its decision the court said at page 391: 

Criticism is made of the statute because it 
does not set forth the new rules but merely 
adopts them by a generic reference. But the 
criticism is without merit. The reference, as 
is readily understood, is to the Employers^ 
Liabihty Act of April 22, 1908, c. 149, 35 
Stat. 65, and its amendments. This is a 
reco^zed mode of incorporating one statute 
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or s>'stem of statutes into another, and serves 
to bring into the latter all that is fairly covered 
by the reference. 

The court also said at page 389: 

The source from which the new rules are 
drawn contributes nothing to their force in the 
field to which they are translated. In that 
field their strength and operation come alto¬ 
gether from their inclusion in the Maritime 
law. * * * In that form (as amended) it 
(the section) makes applicable to personal in¬ 
juries suffered by seamen in the course of their 
employment all statutes of the United States 
modifying or extending the common law right 
or remedy in cases of personal injury to rail¬ 
way employees.^^ Thus its origin, environ¬ 
ment, and subject matter show that it is 
intended to, and does, bring the rules to which 
it refers into the Maritime law. 

One of the cases cited in the foregoing decision is 
Kendall v. United States^ 12 Pet. 524, and one of the 
questions involved therein was that of the power of 
the Circuit Court of the District of Columbia to 
issue a writ of mandamus to a public officer under 
the authority of Section 3 of the Act of February 28, 
1801, declaring that the said court and the judges 
thereof shall have all the powders by law vested in 
the Circuit Courts, and the judges of the Circuit 
Courts of the United States, such Circuit Courts 
having been established by the Act of February 13, 
1801, although this latter Act had been repealed 
fifteen months after the organization of the court in 
the District of Columbia. 
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In its decision (p. 625) the court said in part: 

It was not an uncommon course of legisla¬ 
tion in the states, at an early day, to adopt by 
reference, British statutes; and this has been 
the course of legislation by Congress in many 
instances where state practice and state proc¬ 
ess has been adopted * * *. In the case 
of Cathcart v. Robinson^ 5 Pet. 280, the court, 
in speaking of the adoption of certain English 
statutes, say: by adopting them, they become 
our own as entirely as if they had been 
enacted by the legislature. We are then to 
construe this third section of the Act of 27th 
of February, 1801, as if the eleventh section of 
the Act of 13th of February, 1801, had been 
incorporated at full length; * * * 


Another of the cases cited is In re Heathy 144 U. S. 
page 92, wherein Chief Justice Fuller in delivering 
the opinion of the court said: 


Prior acts may be incorporated in a subse¬ 
quent one in terms or by relation, and when 
this is done, the repeal of the former leaves 
the latter in force, unless also repealed 
expressly or by necessary implication. 

Another one of the cases cited is Interstate Railway 
Co, V. Massachusetts, 207 U. S. 79, which involved a 
complaint against the company for refusing to sell 
tickets for the transportation of pupils to and from 
the public schools at one-half the regular fare charged 
by it, as required by Mass. Rev. Laws, c. 112, Sec. 
72. The company admitted the fact, but claimed 
that the law was unconstitutional in that it denied to 
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the company the equal protection of the laws and 
deprived it of its property without just compensa¬ 
tion and without due process of law, in that it was 
compelled to transport a large number of passengers 
at less than the cost of the service. 

The court found that the statute in question was 
in force when the company took its charter, and that 
by the act of incorporation the company was— 

Subject to all the duties, liabilities, and 
restrictions set forth in all general laws now 
or hereafter in force relating to street railway 
companies, except, * * ♦ . 

In delivering the opinion of the court Mr. Justice 
Holmes used the following language: 

If the charter, instead of writing out the 
requirements of Rev. L. 112, Sec. 72, referred 
specifically to another document expressing 
them, and purported to incorporate it, of 
course the charter w’ould have the same effect 
as if it itself contained the words. If the 
document was identified, it would not matter 
w’hat its own nature or effect might be, as 
the force given to it by reference and incorpora- 
tion would be derived wholly from the charter. 
The document, therefore, might as well 
be an unconstitutional as a constitutional 
law ♦ ♦ But the contents of a docu¬ 
ment may be incorporated or adopted as 
well by generic as by specific reference, if 
only the purport of the adopting statute is 
clear ♦ ♦ [Italics ours.] 

In the case of People v. Crossly^ 261 Ill. 78, 85, the 
court was calUxl upon to construe a statute author- 

t 
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izing the organization of high-school districts. Sec¬ 
tion 5 of the statute provided that the Board of 
Education created thereby should have all of the 
powers and duties of boards of education under the 
general school law. Speaking of the effect of such 
an incorporation by reference, the court said: 

The effect of this section is to incorporate 
into the act all of those sections of the general 
school law relating to the powers and duties of 
boards of education as the same existed at the 
time the act in question was passed. This is 
simply the familiar legislative process of 
adopting certain portions of another statute 
by reference. * * * The effect of such 
reference is the same as though the statute or 
the provisions adopted had been incorporated 
bodily into the adopting statute. (2 Suther¬ 
land on Stat. Const. 405.) 

To the same effect see— 

State V. Boards 170 Ind. 595, 619. 

\unes V. Welleschj 75 Ky. 363, 367. 

It is important to observe that the Act of February 
13, 1911, originally consisted of six sections. The 
fifth section, as amended, relates to the payment of 
extra compensation and provides a schedule for such 
payment. The first four sections constitute entirely 
the basis for the operation of Section 5. Without 
them, or some other basis in lieu thereof. Section 5 
would have nothing whatever on which to operate, 
and, therefore, would be useless. Section 6 con¬ 
tained provisions repealing prior Acts. The first 
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four sections were repealed by the Tariff Act of 1922 
and, therefore, the applicable provisions of the 5th 
section, under the rules of construction established in 
the cases cited,‘ must be considered as having been 
enacted for the first time in the Tariff Act, and as 
deriving their force entirely from the new field into 
which thev have been translated, and not in anv 
respect from the source from which they were drawn. 

I 

V. Reason and purpose of the law 

In the interpretation of a statute it is indispensii- 
ble to a correct understanding thereof first to inquire 
as to its subject and the object which is intended to 
be accomplished. (Lewis’ Sutherland Statutory 
Construction, \'ol. 2, Sec. 347.) “The preexisting 
law and the reason and the purpose of the new en¬ 
actment are tilso considerations of great weight.” 
{Stnythc V. Fiske, 23 Wall, at 380; I’nitcd States v. 
Fisher, 2 Cranch at 380.) 

It is sl'iown in the Iteview of Legislation and 
Practice, jinte, that under preexisting law, as found 
in the Act of 1873*an(l Section 2871 Revised Statutes, 
the disadvantage under which railroads were op¬ 
erating as comimred with vessels, with respect to 
hiding and unlading at night and on holidays, was 
the source of so much contention and dissatisfaction 
that Congress attempted to remove the objectionable 
conditions by the Act of June 30, 1906, which is 
shown by tlie conferees’ report thereon to have been 
intended to place vessels and freight cars on the 
same basis with respect to lading and unlading at 
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night. It is also shown by the report of the Com¬ 
mittee on Commerce, ante, ha\’ing charge of the 
Bill, that the Act of Fel)ruarv 7, 1920, amending the 
Act of February 13, 1911, was intended to remove 
the long and serious contentions resulting from ine¬ 
qualities theretofore existing in the compensation of 
inspectors for their overtime services in connection 
with the examination of freight and baggage on 
vessels. 

In order, however, to accommodate the railroads 
desiring to enter their trains at night, customs in¬ 
spectors after remaining on duty all day were required 
to render overtime services without compensation 
(payment for overtime by the Government to its 
employees being prohibited by the Act of March 15, 
1898, 30 Stats. 316), while inspectors doing exactly 
the same work in connection with the unlading of 
vessels were receiving extra compensation. It was 
to remedy this unjust and inequitable condition that 
Sections 450 and 451 of the Tariff Act w^ere passed, 
following the trend of previous legislation, and mak¬ 
ing clear the intention of Congress to remove entirely 
the last vestige of any inequality w^hich might con¬ 
tinue to exist as the result of the Supreme Court 
decision, supra (257 U. S. 506), by providing not only 
for e(|ual conditions under w^hich merchandise and 
baggage may be unladen from both vessels and 
vehicles (railroad cars), but also an equal basis of 
compensation for overtime services of inspectors 
engaged in unlading the tw^o classes of carriers. 
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There is no reason why, if the railroads wish their 
trains to enter the United States at night or on Sun¬ 
days and holidays, they should not be compelled to 
pay for the privilege and the service rendered for 
their accommo<dation in the same manner as vessels. 
Under our construction of Sections 450 and 451 
carriers by land and carriers by water stand upon the 
same plane in this regard. 

It is clear, therefore, that these successive statutes, 
including Sections 450 and 451 of the Tariff Act, are 
remedial statutes, and as such should be liberally 
construed to accomplish the purpose of their enact¬ 
ment. {Insimince Co. v. Dunn, 19 Wall, at 224; 
Steivart v. Kahn, 11 Wall, at 504; Parks v. Turner, 
12 How. at 46; Encyc. U. S. Sup. Ct. Rep., Vol. 11, 

p. 162.) 

A case directly; in point is Texas v. Childs, 21 Wall. 
488, 491, wherein the Supreme Court, speaking 
through Mr. Justice Swayne, said: 

The case is one where the language is so 
clear and comprehensive that theie is no room 
for construction, and the duty of the court is 
simply to give it effect according to the plain 
import of the words. * * * But if there 
were doubt on the subject, the statute being 
remedial in character, the doubt should be 
resolved in a liberal spirit in order to oh\ iate 
as far as possible the existing evils. 

There appears to be no need for resorting to con¬ 
struction. Section 451 of the Tariff Act is perfectly 
clear on its face when read in connection with Sec- 
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tion 5 of the Act of 1911 which is made a part of the 
Tarift Act by reference. It becomes possible to 
throw doubt upon its natural meaning only by re¬ 
sorting to the repealed sections of the Act of 1911 and ' 
the decisions thereunder which are no longer con¬ 
trolling. This violates the rule applicable in such 
cases, and relied on by the Supreme Court in the case 
of Hamilton v. RathbonCy 175 U. S. 414, 419, 421, as 
follows: 

The general rule is pretty well settled that 
* * * where the act is clear upon its face, 
and when standing alone is fairly susceptible 
of but one construction, that construction 
must be given it, * * * prior acts may be 
resorted to, to solve but not to create an am¬ 
biguity. 

VI. Executive construction is entitled to great respect 

Following the enactment of the Tariff Act of Sep¬ 
tember 21, 1922, the Treasury Department in a de¬ 
cision No. 39331 dated November 22, 1922, reviewed 
the provisions of Sections 450 and 451 of the Act, 
authorizing the Secretary of the Treasury to pre¬ 
scribe regulations to make the provisions thereof 
effective, and then expressed the opinion for the 
guidance of customs officers as follows: 

The department is of the opinion that the 
language of section 450 is plain and specific 
and requires that the extra compensation shall 
be paid regardless of whether the services are 
performed in connection with the unlading of 
cargo or the examination of baggage, and 
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whether the cargo or baggage arrived by vessel 
train, or other vehicle, and you are accord¬ 
ingly directed to require from all railroad 
companies entering your district the bond pro¬ 
vided by section 451, supra, before permitting 
your officers to perform any overtime service 
at night, Sundays, or holidays, of the kind 
mentioned in section 450. 

Subse<|uently, upon the receipt of a petition from 
railroads crossing the Canadian border for the modi¬ 
fication of T. D. 39331 in certain respects, the Depart¬ 
ment in a Treasury Decision dated March 7, 1923 
(Xo. 39502) reviewed the previous laws and decisions 
thereunder relating to the sulqect, and affirmed its 
former decision X"o. 39331, in language in part as 
follows: 

The department has before it a petition from 
the railroads entering the United States from 
Canada that T. D. 39331 be so modified that 
they be reliev'ed from the payment of extra 
compensation for overtime service, whether 
such service be in connection with the examina¬ 
tion of passengers’ baggage or in connection 
with the lading or unlading of merchandise. 
The petition is based upon the decisions of the 
courts above cited, and the argument that sec¬ 
tion 450 of the present tariff act does not re¬ 
quire railroad trains to secure special licenses 
to unlade baggage or merchandise at night or 
on Sundays or holidays, as section 459 is the 
provision of law controlling imports from con¬ 
tiguous foreign territory, and that this section 
merely requires that the person in charge of 


31 


any vehicle arri\dng in the United States from 
contiguous territory to report his arrival in 
the United States from such contiguous terri¬ 
tory to the customs officer at the port of entry 
or customhouse which shall be nearest to the 
place the vehicle shall cross the boundary line. 

Inasmuch as the four sections referred to in 
the decision of the Supreme Court were ex¬ 
pressly repealed by section 641 of the tariff 
act and section 450 of the present tariff act 
provides that no merchandise, baggage, or 
passengers arriving in the United States from 
any foreign port or place shall be unladen from 
the carrying vessel or vehicle on Sundays, 
holidays, or at night except under special 
license granted by the collector, the depart¬ 
ment is of the opinion that a different situation 
is presented, as it will not be denied that 
Canada is a ‘^foreign place,^’ and as section 
401 of Part I of Title IV of the tariff act 
defines “vehicle’^ as including every descrip¬ 
tion of carriage or other conveyance used or 
capable of being used as a means of transporta¬ 
tion on land or through the air, the department 
is of the opinion that railroad trains fall 
clearly within the definition and that a special 
license is accordingly required. 

In view of the foregoing, the department 
affirms its decision of November 22, 1922 
(T. D. 39331), that extra compensation must 
be paid by railroads for overtime services at 
night and on Sundays or holidays, whether 
such services are performed in connection 
with the lading or unlading of merchandise or 
the examination of baggage. 
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Since the S<3cretary of the Treasury was charged by 
law with the. duty of prescribing proper regulations 
for carrjdng into effect the provisions of Sections 
450 and 451 of the Tariff Act, his construction of the 
meaning of the law is entitled to ver>' great respect. 

In the case of Malley v. Walter Baker & Co., 281 
Fed. 41, the court in discussing this point, at page 
46 of the decision, used the following language: 

But it is elementar}^ that, if ambiguity is 
found in a statute, or when it is necessary^ to 
determine a fact upon which the operation of a 
statute is made to depend, the regulations 
made by the department charged with the ad¬ 
ministration of the act are to be given great, 
sometimes practically controlling, weight. 

One of the numerous cases cited by the court in 
support of its decision was Edwards v. Darby, 12 
Wheaton 206, in which the court said, at page 209: 

In the construction of a doubtful and am¬ 
biguous law the contemporaneous construc¬ 
tion of those who were called upon to act 
under the law, and were appointed to carry’ 
its provisions into effect, is entitled to very’ 
great respect. 

Another authoritv cited bv the court in the 
Walter Baker S: Co. case was that of Jacobs v. 
Prichard, 223 U. S. 200, wherein the court, at page 
214, used the following language: 

The rule which gives strength to the con¬ 
struction of the officers who are directed to 
execute the law and who, it has been said, 
may have written or suggested it, is given an 
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added force from one of the provisions of the 
act of Congress. It directs the Secretary of 
the Interior ^Ho make the necessar\" regula¬ 
tions to carry out the purposesof its en¬ 
actment. 

While it is contended that the existing law is 
perfectly clear on its face, and requires no construc¬ 
tion, yet in the event the court should be of the 
opinion that the terms thereof are ambiguous or 
doubtful in meaning, the rule of construction as laid 
down in the cases cited would seem to conclude the 
matter in favor of the interpretation contended for 
by the appellant. 

VII. Overtime pay collected from carriers is not a 

direct tax 

In the amendment to the bill of complaint (Rec. 
pp. 7 and 8) it is alleged that the statute under con¬ 
sideration here is unconstitutional in that it attempts 
to levy a direct tax which is not apportioned among 
the several States according to the population 
thereof. But this is not a tax imposed upon prop¬ 
erty solely by reason of its ownership, and is therefore 
not a direct tax, but an excise tax for the privilege 
of unlading under special license. 

Knowlton v. Moore, 178 U. S. 41. 

Flint V. Stone Tracy Co., 220 U. S. 107, 145- 

152. 

The only uniformity required in the levying of an 
excise tax is geographical. 

Flint V. Stone Tracy Co., supra. 

Evans v. Gore, 253 U. S. 245. 
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This question was presented to the court in the Port 
Huron Ferry Co. casCy suprOy 292 Fed. 216, in which 
the court said, at p. 220: 

It is further urged by plaintiff that the 
effect of the legislation in question is to 
impose a direct tax without apportionment 
according to population, contrary to the 
second and ninth sections of Article I of the 
Federal Constitution. It is, however, mani¬ 
fest that any tax involved in this legislation 
is not a direct tax upon any specific property, 
but an excise tax upon the privilege of unlad¬ 
ing in accordance with the special permission 
granted; and it is elementary that such an 
excise tax need not be apportioned according 
to population. 

The contention that the effect of the statute 
is to impose a tax upon vessel owmers for 
private purpose, namely, for the benefit of 
the customs officers and employees whose 
services are required in connection with the 
special unlading thus permitted, is equally 
without merit. Under the terms of the stat¬ 
ute, the compensation for such overtime 
services is not paid by the licensee to such 
officers or employees, but to the Collector of 
Customs, who pays the extra compensation 
which has been fixed by the Secretary of the 
Treasury, to those entitled thereto, according 
to the rate so fixed. In substance and essence 
the recipient of the special license so granted 
indemnifies and reimburses the Government 
for the additional liability and expense in¬ 
curred by it by reason of the extra cost of grant- 
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ing this special license. The customs officials 
performing the overtime services required are 
employed by, and look for payment of their 
compensation to, the Government, which, in 
turn, is thus reimbursed and saved harmless 
by the licensee. This does not render the 
purpose of the payment a private benefit, and 
Congress is well within its constitutional 
powers in making provisions for such a trans¬ 
action. In re River Rouge Condemnation 
Proceedings [D. C.], 266 Fed. 105. 

The contention by counsel for the appellees that 
such charges against carriers constitute a direct tax, 
would therefore seem to be without force. 

VIII. Efforts by the Secretary of the Treasury to en¬ 
force payments of compensation by the railroads 
is not in violation of the Treaty of Amity, Commerce, 
and Navigation of 1794 

In the amendment to the bill of complaint (Rec. 
p. 8) it is also alleged that the said requirements and 
threatened actions of the Secretary of the Treasury 
are in violation of the Treaty of Amity, Commerce, 
and Navigation” made between the United States 
and Great Britain in 1792. Inasmuch as there 
does not appear to have been any such treaty in 
1792, it is believed that it was intended to refer in 
the bill of complaint to the Treaty of Amity, Com¬ 
merce, and Navigation” between the two countries 
in 1794 (8 Stats. 116), commonly known as the Jay 
Treaty. 
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In the Port Huron Ferry Co. casCy supra, 292 Fed. 
216, a similar contention was made by the plaintiff, 
and the court held, at page 220, in part as follows: 

Finally, it is said that the Jay Treaty of 
1794 (8 Stats. 116) between the United States 
and Great Britain compels the construction 
of the statute contended for by plaintiff and 
forbids the threatened acts of the defendants, 
because that treaty gives the right to the 
citizens of both of the contracting countries 
‘‘freely to pass and repass” into the respec¬ 
tive countries, and pro\ided that “all goods 
and merchandise whose importation into the 
United States shall not be wholly prohibited 
may freely, for the purpose of commerce, be 
carried into the same.” This treaty is, of 
course, one of the laws of the United States 
which, if inconsistent with the terms of the 
subsequently enacted legislation here involved, 
has been expressly repealed thereby, as already 
indicated. It is, how^ever, to be noted that 
the treaty itself makes provisions for the pay¬ 
ment of customs duties upon the merchandise 
carried between the two countries, and it 
therefore impliedly and necessarily contem¬ 
plates and recognizes the right on the part of 
each nation to make such rules and regulations 
as are reasonably required for the proper en¬ 
forcement of its customs laws; and it certainly 
can not be said that the regulations here in 
question are not of that character. 

A further answer to such contention may be 
found in a letter addressed by the Department of 
State to W. M. Malloy, January 20th, 1910, in 
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reply to a request for advice as to the effect of the 
war of 1812 on the treaties of 1782, 1783, 1794, 
and 1802, wherein the State Department said: 

With respect to the British treaties men¬ 
tioned you are informed that they were 
claimed by Great Britain after the conclusion 
of the treaty of Ghent, to have been termi¬ 
nated by the war of 1812. In a note from 
Lord Bathurst to John Quincy Adams, it is 
stated “she (Great Britain) knows of no 
exception to the rule that all treaties are put 
an end to by a subsequent war between the 
same parties.’’ (American State Papers, Vol. 
4, p. 354.) Against this view of the British 
Government and its unqualified expression 
the United States protested. (On the effect 
of war on treaties, see Moore’s Digest of 
International Law, Vol. 5, p. 372.) 

The foregoing is found in a footnote in “ Treaties, 
Conventions, International Acts, Protocols, and 
Agreements between the United States and other 
Powers, 1776-1909,” compiled by W. M. Malloy 
under a resolution of the Senate—Senate document 
357, Vol. 1, page 580. 

Regardless of whether the Jay Treaty of 1794 
may or may not have been terminated, the British 
Government has placed itself in the position of 
claiming termination, and therefore could not con¬ 
sistently press for any advantages or privileges 
thereunder following the application of Section 5 
of the Night Unlading Act, as amended, to trans¬ 
portation by railroads from Canada. 
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It is not necessary however to rely on the possible 
termination of the treaty in connection herewith for 
the reason that Article III thereof pro\nding that— 

All goods and merchandise whose importa¬ 
tion into the United States shall not be wholly 
prohibited, may freely, for the purposes of 
commerce, be carried into the same, 

also provides that— 

Such goods and merchandise shall be subject 
to no higher or other duties than would be 
payable by the citizens of the United States 
on the importation of the same in American 
vessels into the Atlantic ports of the said 
States. 

Certainly the words ‘‘may freely, for the purpose 
of commerce, be carried into the same,” w^hich are 
reciprocal in their application, can not be interpreted 
as authorizing absolutely unrestricted passage of 
such merchandise without the necessary administra¬ 
tive procedure for the enforcement of the Customs’ 
laws of the two countries, particularly in view of the 
further provision in the treaty relating to duties to 
be collected. 

IX. The Tariff Act of 1922 is more than a mere re¬ 
statement of preexisting law, and carries many 
changes 

At pages 19, 20, and 21 of the brief for appellees 
in the Minneapolis^ St. Paul & S. S. M. Railroad 
Company's case^ No. 4273, now pending, and which 
involves a similar question with respect to passengers’ 
baggage, several amendments made by the Senate 



to the bill as it passed the House are referred to in an 
apparent attempt to show that the administrative 
portion of the Tariff Act of 1922 is, in effect, nothing 
but a codification of preexisting laws, without any 
changes therein, and by reason of which every pro¬ 
vision thereof, including Section 5 of the Act of 1911, 
as amended, should be given the same construction 
as it had received prior to the passage of the Tariff 
Act. 

On the contrary, just the reverse is true. Many 
changes were made. The bill as it passed the 
House was evidently an attempt at codification as 
shown by a declaration in Section 645 of the House 
Bill as follows: 

The provisions of this title are hereby 
declared to be a revision and codification of 
the laws herein modified or repealed, and are to 
be so held and construed. 

Had that declaration remained in the law as finally 
passed by the Senate, serious difficulties would have 
arisen in construction. By amendment 2431, how¬ 
ever, the Senate struck out the declaration quoted 
and the House receded. In referring to the amend¬ 
ment, the conferees said: 

The Senate strikes out this provision be¬ 
cause the ordinary rules of statutory construc¬ 
tion should apply. 

In other words, the courts were to be left free to 
interpret and construe the new law, and particularly 
the changes and modifications referred to in Section 
641 of the Act, in accordance with the plain meaning 
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of the languiige used therein, and other ordinary^ 
rules of construction, without being bound l)y former 
decisions which were no longer applicable l)ecause of 
a changed situation. In fact Section 641 not only 
refers to the modifications and changes in the law 
but provides for the legal status of rights then ac¬ 
crued and suits then pending, which might have been 
affected l)y the changes. 

As further evidence that the contention in the 
brief for appellees referred to above is not well 
founded, it will suffice to mention one change alone 
which revolutionized in a large measure the condi¬ 
tions under which imports may be made from con¬ 
tiguous countries. 

By reading Section 459 it will be oi)served that it 
relates only to the importation of merchandise and 
baggage from contiguous countries in vessels of less 
than 5 net tons and in vehicles, and requires that 
the Master of any such vessel and the person in 
charge of any such vehicle shall immediately report 
his arrival to the Customs Officer nearest the place 
of entr}’ into the United States. 

Prior to thi enactment of the Tariff Act of 1922 
the importation of merchandise into the United 

t 

States was prohibited in vessels of less than 30 tons 
burden, except from the Dominion of Canada and 
Mexico, and then only into districts adjacent to 
and adjoining those two countries. (See Sections 
3095 and 3096, R. S.) 

Sections 3095 and 3096, R. S., were repealed by 
Section 642 of the Tariff Act of 1922; and the effect 
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of Section 459 of the Tariff Act relating to imports 
from contiguous countries is to remove entirely the 
prohibition against importations of merchandise by 
sea in vessels of less than thirty tons burden, and to 
place vessels of less than five net tons, when arriving 
from contiguous countries, on the same basis as 
vehicles arriving in the United States from con¬ 
tiguous countries, with respect to the report to be 
made to Customs Officers by the Masters and persons 
in charge of such vessels and vehicles. 

By the same section also the forfeiture of a vessel 
or vehicle from which merchandise shall be unladen 
without a permit is not restricted to cases involving 
dutiable merchandise only, as was the case under the 
former law (Section 3099, R. S.), but extends to free 
goods also. 

The fact that a few of the Senate amendments had 
the effect of preserving and keeping in effect some of 
the former laws does not warrant the contention 
that no changes were made or intended in preexist¬ 
ing laws. 

X. Provisions of the Tariff Act specialiy applicabie to 
commerce with contiguous countries are not ex- 
ciusive of aii other provisions of the law 

At pages 21, 22, 23, and 24 of the brief for appellees, 
in case No. 4273 referred to above, an attempt is 
made to show that the administrative portion of 
the Tariff Act provides two separate and distinct 
systems of law, one covered by Sections 459 to 466, 
inclusive, of the Act and being applicable to com- 
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merce with contiguous countries alone and the other 
being covered by Sections 432 to 458 of the Act and 
being applicable only to comnaerce with foreign 
ports and places other than contiguous countries. 

In support of that contention Section 459 of the 
Act as it left the House of Representatives is quoted 
in full on page 21 of the brief referred to. 

Section 459 as it passed the House evidently was 
an effort on the part of the House to make all vessels, 
vehicles, and merchandise arri\’ing from contiguous 
countries subject to all the provisions of law relating 
to vessels and merchandise arriving from other 
countries by sea. This was somewhat similar to, 
but far more drastic than, certain provisions in 
Section 3097, Revised Statutes (repealed), and would 
be impossible of universal application. 

Under the law as it existed prior to the Tariff Act 
the provisions applying to commerce with contiguous 
countries were found in a separate chapter in the 
Revised Statutes, by reason of which a statutory 
declaration of that character was necessary in order 
to make the general customs laws as applied to 
merchandise on vessels, applicable also when 
practicable to importations by vehicles, or other 
conveyances.” Under the present Tariff Act, how¬ 
ever, vessels and vehicles are grouped together in 
. certain sections of the Act, and made subject by such 
grouping to the same provisions of those sections. 
Such a declaration as was found in Section 459 of 
the House bill was, therefore, not only unnecessary, 
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but would have required impossible applications of 
the law in some cases. 

WTiile the provisions of Sections 459 to 465, 
inclusive, of the Tariff Act of 1922 relate specifically 
to importations from contiguous countries they do 
not exempt such importations from other administra¬ 
tive provisions and requirements in Part 2, Title 
IV, of the statute relating generally to ^4leport, 
Entry, and Unlading of Vessels and Vehicles^’ when 
such provisions and requirements are susceptible 
of application. It is important to note that Part 2 
includes both groups of sections which counsel for 
appellees attempt to segregate in their brief referred 
to above. 

By reference to Sections 433, 434, and 435 of the 
Tariff Act it will be observed that masters of vessels 
arriving from foreign ports must report such arrivals 
to customs officers within twenty-four hours there¬ 
after, and in addition thereto are required to make 
entry of such vessels in the manner prescribed, 
within forty-eight hours after arrival. These are 
navigation instead of customs requirements and 
are not applicable to vessels of less than 5 tons 
burden and vehicles arriving in the United States 
from contiguous countries, the arrival of which 
must be immediately reported to customs officers, 
but without the necessity of making entry therefor 
as is done in the case of larger vessels which must be 
registered or documented under the law. It would 
be preposterous, however, to contend that such 
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requirements with respect to report and entry are 
not applicable to vessels of 5 tons burden or more 
upon arrival from contiguous countries. 

This is only one of the many requirements appli¬ 
cable alike to commerce with contiguous foreign 
countries and commerce with other foreign countries. 

It should be noted, however, that the requirements 
referred to above relate only to the report and the 
entry of vessels, and the report of vehicles, and not to 
the unlading and examination by customs of the 
imported merchandise on such vessels or vehicles, 
which is provided for in Sections 447, 448, 449, 450, 
and 451 of the Tariff Act, the last two of which being 
the sections in controversy in this case. Another 
point of importance in this connection is that the 
several forms of land conveyances enumerated as 
carriage,’^ “sleigh,’’ “harness,” “cattle,” “horses,” 
^^cars,” and “other vehicles” in Chapter 11, R. S., 
“ Provisions Applying to Commerce with Contiguous 
Countries,” are covered by the one term “Vehicle” 
in the superseding sections numbers 459 to 465 in¬ 
clusive of the Tariff Act. In fact the terms “cars,” 
and “railway car” in sections 463 and 465 are used 
interchangeably with the term “vehicle” in those 
sections. 

It appears, therefore, that the whole attempt in 
the brief for appellees to set up two separate sys¬ 
tems of statutes governing merchandise from con¬ 
tiguous countries as distinguished from merchandise 
from other foreign countries is based upon a very 
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specious but fallacious argument. Sections 432 to 
458 of the Tariff Act, as referred to in page 22 of the 
appellees’ brief, as being applicable only to mer¬ 
chandise arriving from foreign ports or places other 
than contiguous countries, are likewise applicable 
to commerce with contiguous countries when pos¬ 
sible of application unless otherwise specifically pro¬ 
vided. Sections 459 to 466, referred to on the same 
page, are particularly applicable to commerce from 
contiguous countries, but not exclusive of all other 
provisions of the administrative act. Any other 
method of interpretation would render nugatory and 
impossible of enforcement many provisions of our 
customs laws as applied to commerce with contiguous 
countries and would confer special favors on Canada 
and Mexico which would quickly be resented by 
other countries under the most favored nation 
clauses” in their treaties. If Sections 432 to 458 
were not intended to be applied to commerce with 
contiguous countries (which also are as much for¬ 
eign places” for customs purposes as are countries 
in Europe), then it is pertinent to inquire why vessels 
and vehicles are grouped together in many of these 
sections when it is a matter of physical impossibility, 
of which Congress was well aware, for ^‘vehicles” 
to arrive in the United States from other than con¬ 
tiguous countries. 
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CONCLUSION 

It is respectfully submitted that the court below 
in entering the decree appealed from was in error, 
and that such decree should be reversed. 

Peyton Gordon, 

United States Attorney. 
Leo a. Rover, 

Assistant United States Attorney. 
Jesse P. Crawford, 
Special Assistant United States Attorney. 
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District Court of the United States, Western Dis¬ 
trict of New York. Niagara Ferry & Transporta¬ 
tion Company, Inc., Complainant, against Fred 
A. Bradley, as Collector of Customs for the Ninth 
Customs District of the United States; John Doe 
and Richard Roe, whose names are unknown to 
complainant, said names being fictitious, it being 
thereby intended to designate the Assistants, 
Deputies, Agents, Officers, Under Collectors, and 
Employees of the said Fred A. Bradley, as such 
collector, and the officers and employees of the 
Treasury Department of the United States, en¬ 
gaged as such, defendants. 

Stanley & Gidley, Buffalo, New York, for Com¬ 
plainant. Leland G. Davis, Assistant United States 
Attorney, Buffalo, New York, for Defendants. 

At final hearing. 

Hazel, District Judge: This hearing is before the 
court on bill of complaint and answer. The bill 
prays for an order restraining the defendant Bradley, 
the Collector of Customs for this district, from re¬ 
quiring further compliance with sections 450 and 451 
of the Tariff Act of 1922. The plaintiff operates 
ferryboats (scheduled daily at frequent intervals) 
across Niagara River from Ferry Street, Buffalo, 
N. Y., to Fort Erie, Canada, a distance of about 
one mile. It is a common carrier of passengers, but 
concededly does not carry merchandise, baggage, or 
other property for hire. 

The question for decision is whether plaintiff 
comes within section 450 of the present Tariff Act 

( 47 ) 
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which substantially pro\ides that no merchandise, 
baggage, or passengers arriving in the United States 
from any foreign port or place, and no bonded mer¬ 
chandise or baggage being transported from one port 
to another shall be unladen from the carrying vessel 
or vehicle on Sunday, holiday, or night, unless a 
special license shall have been granted by the 
Collector under regulations prescribed by the Secre¬ 
tary of the Treasury; and by section 451 a special 
license may issue for unloading upon the master or 
owner of the vessel giving a bond conditioned to pay 
the compensation and expenses of the customs officials 
whose services are recjuired in connection with the 
unloading at night or on Sunday or on a holiday in 
conformity with section 5 of the Act of February 13, 
1911, as amended. Section 5 as amended in 1920, 
which was adopted by the Tariff Act of 1922, em¬ 
powers the Secretary of the Treasury to fix a reason¬ 
able rate of compensation for overtime services per¬ 
formed by customs employees in the discharge of 
their duties, including services in receiving and 
examining passengers’ baggage, and section 451 
requires payment by the master or owner of the vessel 
for such overtime service. 

Plaintiff herein in July, 1923, complied with the 
demand of the Collector of Customs by giving the 
required bond, and received the unloading license. 
It now prays to be relieved from such payment on 
the grounds that sections 450 and 451 do not apply 
to ferrvl)oats in use for carrying passengers and their 
baggage between this country and a contiguous for¬ 
eign country. Numerous statutes in force prior to 
the Tariff Act in question are contained in the brief 
in support of this point. But it would serve no use¬ 
ful purpose to incorporate in this decision the various 
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regulations in extenso, or particularize the existing 
distinctions between vessels carrying merchandise or 
passengers and their baggage from a foreign country 
and from contiguous foreign countries, since the 
various statutes and their application to classes of 
commerce are comprehensively recited by Mr. Justice 
Brandeis in International Railway Co. v. Davidson, 
257 U. 8. 506, and in the opinion of Judge Tuttle, 
including the provisions of the Tariff Act of 1922, in 
Port Huron Sarnia Feiry Co. v. Richard T. Lawson, 
292 Fed. 216—a case substantially similar to this— 
and wherein it was decided that sections 450 and 451 
apply to ferryboats operating regularly between 
Canada and the United States, and moreover that 
the owner or agent of vessels may be required to 
execute a bond on issuance of a license by the Secre¬ 
tary of the Treasury, conditioned for the payment of 
overtime compensation of customs employees for 
their work at night, Sundays, or holidays. The 
instant case does not come within the decision of the 
Supreme Couit in the Davidson case or the case sub¬ 
sequently decided by this court in International 
Railway Company v. Bradley (unreported). The 
Davidson case was decided prior to the enactment of 
the present Tariff Act, and it was then held that the 
Act of 1911, and amendatory act passed in 1920, 
were not broad enough to include toll bridges over 
Niagara River and used by trolley cars in transporting 
passengers and their baggage. In the Bradley case 
this court held that Congress did not contemplate 
by the term ‘‘carrying vessel or vehicle’^ used in 
section 450 of the Tariff Act of 1922, now in force, 
toll bridges or trolley cars carrying passengers and 
their baggage from a foreign port or place. Various 
provisions relating to tariff and transportation of 
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merchandise and passengers and their baggage were 
repealed by section 642 and the law relating to regu¬ 
lation of vessels arriving from a foreign port or from 
a contiguous country, is now included in sections 401 
to 465 of the Tariff Act of 1922. From such pro¬ 
visions it is manifest that Congress differentiated 
between the manner of inspecting vessels carrying 
cargoes arriving in this country from a foreign port 
or place and vessels carrying merchandise, passen¬ 
gers, and their baggage. 

That plaintiff’s ferr\d)oats in question are vessels 

as that term is defined in the Tariff Act must l^e 

conceded, and also that thev are common carriers of 
' * ^ 

passengers and their baggage, and hence I think that 
sections 450 and 451 apply to all vessels of whatever 
description, including plaintiff’s ferr\d)oats which 
make trips at frecpient intervals in the daytime across 
Niagara River and between a port of the United 
States and a Canadian port (section 441). Their 
capacity exceeds five net tons, and section 459, which 
provides for a different inspection than that required 
of vessels of greater tonnage, does not apply to them. 

In the Port Ihiroji d' Samia Ferry Covijxiny case^ 
supraj the contention of the plaintiff was substantially 
the same as here, viz, that there was different regu- 
lator\’ requirements adopted by Congress between 
vessels carr\dng merchandise between this country 
and a foreign country" and vessels cariydng passengers 
and their baggage to this country from a contiguous 
foreign countr\% but Judge Tuttle, after reviewing the 
various prior statutes, decided that the contention 
could not be sustained; and he said that sections 450 
and 451 are “ plain and unambiguous” and should be 
interpreted and given effect in accordance wdth their 
explicit language; that there existed no vagueness or 
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uncertainty in section 451 relating to the arrival of 
merchandise, baggage, or passengers from any foreign 
port or place and unloading the same on Sunday, 
holidays, or at night, except under a special license 
granted by the collector. I think his interpretation 
as applied to ferryboats is correct, and it applies in 
this case. 

Plaintiff argues that a different rule applies to 
ferryboats in carrying passengers from a foreign con¬ 
tiguous port to the United States, and draws atten¬ 
tion to the decision of this court in International 
Railway Company v. Bradley, In that case, it is 
true, this court stated that the distinction between 
arrivals of vessels from a foreign port or place and 
from foreign contiguous country had long been recog¬ 
nized in the administration of customs laws; that 
there were different regulations provided for inspec¬ 
tion and reports; and that sections 450 and 451 apply 
to arrivals by sea and not to arrivals of trolley cars 
from a contiguous country. The question in that 
case was whether toll bridges and trolley cars crossing 
over the bridge at Niagara Falls from a contiguous 
foreign country were included within section 450, 
and, as heretofore pointed out, it was held that they 
were not. What was said as to certain provisions 
applying to arrivals by sea and not from a contiguous 
country was obiter and unnecessary to the decision. 
On consideration, therefore, of the pleadings and 
arguments, I am constrained to rule that the bill is 
without equity and a final decree dismissing it may 
be entered. 

John R. Hazel, D, J, 

January 12, 1925. 
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their railway lines enlerinii; the United States from Canada 
at different points alon^ the international border. The 
Treasury Department maintains eustoms inspectors and em- 
|)loyees at the points of entry for the pur|) 0 .<e of examinimi: 
the importe<l merchandise on appellees’ trains at the time 
of entry into the United States. Followinji the enactment 
of the Tariff' Act of approved September *21, 1922, the 

Secretary of the Treasury authorized the custfnns inspectors, 
at points of entry, to compel aj)f><.*llees to pay extra compen¬ 
sation for their .services in examininj^ merchandise and freight 
on apj)(‘llees’ tiains entering’; the United States on Sundays 
and holidays ami on week days between 5 o’clock p. m. and 
S o'clock a. 111 . Appellant has threatene<l to withdraw the 
inspection dinin'^ the times mentioned unless such extra 
eompensation is paid by the apix‘llees. 

A hill for injunction was filed and the court below granted 
the injunction restraining appellant from attemptinn to col¬ 
lect the extra compensation or to withdraw the .‘Service (Dec., 
p. 10). 

THE LAWS INVOLVED. 


'file laws involved arc identically the same as those in Mel¬ 
lon, appellant, rx. Minneapolis, St. Paul & Saulte St. Marie 
tt al., appellees, now pending in this court, No. 4273. In 
the ca.'^e just mentioned the question is the application of 
the laws to pas.'^engers’ baggage on railway trains; the (pies- 
tion involved in this appeal is the application of such laws 
to freight and merchandise on railway trains. 

Appellant sets forth verbatim the pertinent sections of the 
laws in his brief, beginning on page 4 thereof. Briefly, we 
have for consideration the construction and interpretation of 
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Sections 450 and 451 of the Tariff Act of 1922, which act 
cancels the first four sections of the Act of February 13, 1911, 
as amended by the Act of February 7, 1920 (41 Stat., 402), 
leaving intact Section 5 thereof. 

Appellees contend that the laws involved permit the im¬ 
position of extra compensation for the examination of 
freight or merchandise only on water craft and do 
not extend to land conveyances—ex|)ecially railroads. There¬ 
fore, the Secretary of the Treasury is without authority in 
law to compel the payment by appellees of the extra com¬ 
pensation for his emj)loyees engaged in the examination of 
imported merchandise during the times mentioned. 

ARGUMENT. 

I. HISTORY OF LFOISLATIOX. 


In appellees' brief in Mellon r.v. Minneapolis. St. Raul & 
Saulte St. Marie Railroad, No. 3720, which case involved 
the construction of the Act of Februaiy 13, 1911, as amended 
lYbruary 7, 1920. the development of the law on this sub¬ 
ject was shown in great detail and the eonelusion reached 
that Congres-i had reference only to water craft in providing 
for the payment of extra compensation. ( Brief, p. 3, cas(^ 
3720). In the case at bar, a[)pellant has attempted to take 
the .sune acts and show a chargi' in the intention and pur[)os(' 
(’ongress. He would have it understood that there has 
been a gradual expansion in the law from its application to 
water craft to a control over conveyances of every descrip¬ 
tion including water, land and air. Ihit a glance at ap¬ 
pellees’ brief in en.^^e 3720 and the acts (pioted in the ap})endix 
thereof shows that the t>urpose of Congress was only to ex- 
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tend the operation thereof over water carriers. The language 
in all of the statutes, beginning with the Act of March 2, 
1790 (1 Stat., O-lr), Section 50). is such as to show that the 
laws related onlv to water craft. Such tenns as ‘‘ve.'ssel/' 
“steamship,” “lade,” “unlading,” “cargo,” “port,” “naval- 
officer,” “master,” and “owner” show very clearly that the 
laws only had application to water craft. 

This conclusion has the sanction of judicial determina¬ 
tion. This Ccuirt, in case Xo. 3720, mipra, reported 52 App. 
n. C., 240, in constniing the Act of 1911, as amended in 
1920, speaking of the opinion of the Supreme Court in In¬ 
ternational Kailway Co. vs. Davidson, 257 I’. S., 500. said; 


“While the Court grounded its ojdnion up<»n llie 
fact that the railway company was not a eoimnon 
carrier belonging to a line designated as a carrier 
of honded inerchandii«e, and, therefore, not within 
the scope of the Act, the opinion went further ami 
held that the examination of pa.'^sengcr's haggagt'. 
referred to in the Act, was limited to baggage ar¬ 
riving by vessel or a water craft.” 


IT. THE TARIFF ACT OF 1922 1K)FS XOT FNEAKOF 


THE SaiPF OF KKIOK LFGISl.ATIOX SO AS TO 
MAKE IT INCLUDE I.AXD CARRIERS. 


A. 


Tiik 


Dkfinition ok tiik Word “Vkiiiclk” D(m:s Not 
Enlaiujk the Operation ok the Law. 


Section 5 of the Act of February 13. 1911. amended Feh- 
ruary 7. 19*20, has been judicially determined as having ref¬ 
erence onlv to water cnift. Sections 450 and 451 of the 
Tariff Act have only reference to the granting of a special 
license and the giving of a bond in accordance with Section 


o of the Act of i‘Jii before any inereliaiidisjc may be unladen 
during the period of time mentioned. The particular sec¬ 
tions of the Tariff Act of 1922 still adhere, primarily, to the 
use of terms which are only connected with water craft, such 


terms being “poi1,’’ *hmladen,'’ ‘‘vessel,’' “master,” “owner,” 


and “agent.” Therefore Section 401, paragraph B, of the 
Tariff* Act, which defines the word “vehicle” to include “every 
description of carriage or other contrivance used, or capable 
of being used, as a means of transportation on land or 
through the air,” amounts, so far as the law requiring pay¬ 
ment of extra compensation is concerned, to surplusage or 
ambiguity. Or, at the most, it amounts to a very limited 


broadening of the Act. 


“The word ‘vehicle,’ it is true, was an enlarge¬ 
ment of the House bill of the word ‘vessel,’ but it 
was to include arrivals by sea of hydroplanes or 
other air craft arriving from a foreign port or place.” 
International Ry. Co. rs. Bradley, not reported. See 
A ppendix. 


B. The History of the Statute Does Not Show that it 

WAS IXTEXDEI) TO CoVER FREIGHT RY' RaILROAD CoM- 
I'ANIES, AND THE DEPARTMENTAL PRACTICE (ExCEPT 
IN One State) was Not to Collect the Compen¬ 
sation. 


Appellant’s contention as to departmental i)ractice is not 
supported by evidence and is contrary to the pleadings and 
to statements in his own brief. 

Appellant relies largely uj)on the Act of June 30, 190(5, 
amending Section 2871 R. S. U. S., and also upon the Act 
of Februaiy 13, 1911, as amended in 1920. 


G 


The Act of 1013 expres.'sly repeals the Act of 1900, and 
tlie Act of 1011 as amended in 1020 has been held befth by 
this Court and the United States Supreme Court to apply 
only to water carriers. 

The pleadin<j;s show that prior to 1020 the Treasury De¬ 
partment attem|)te(l to collect extra compensation for freight 
in only one of the .«ix States mentioned in the petition, and 
made no attempt in the other five States. The j)etition men¬ 
tions railroads crossing the border in the States of \"ermont, 
New York, Michigan, Minnesota, North Dakota and Wash¬ 
ington. 

Paragraph 4 of tlie j^etition as amended (Pec., pp. 4 and 7) 
states that the Unite<l States itself paid the customs em¬ 
ployees and ins])ectoi*s for their services in e.xamining the 
freight at the points mentioned in the petition, and prior 
to 1020 made no ell'ort to collect any }>art thereof from the 
railroads or ship])ei‘s or consignees. 

Apj)ellant admits all averments of paragra|)h 4 not denied, 
lie denies only this allegation so far as it relates to the points 
in Washington Stale and alleges that at tho.<e points the 


extra compensation was collected. 

Thus, in live out of six States involved, the Secretary made 
no elfort to collect the compensation. Thus the depart¬ 
mental juactice (except in one State) was directly opposed 
to the ai)pellant’s theory and counsel so admit. 

On page 27 of appellant's brief, it is stated that prior to 
tlie Tarilf Act of 11122, the Treasury Department main¬ 
tained customs ins}>ectors to render overtime services with¬ 
out condensation, in order to i>ermit trains to enter at night, 
while similar services in connection with vessels were being 


paid for. 


He argues that Sections 450 and 451 of the Tarilf 



Act of 1922 were jmssed to remedy this unjust and inecjuit- 
able condition. 

Notwithstanding this frank admission of the practice up 
to the passage of the Tariff Act, appellant relies on certain 
decisions of his own or his assi.«tants dated November 22, 
1922, and March 7, 192^1, expressing his present construc¬ 
tion of the law and argues that this constitutes a practice 
which should be followed by this Court (Brief, p. 29). 

There were decisions of the Secretary leading to the 
jiresent litigation. The railroad companies quite properly 
attempted to show the Secretary that the law did not au¬ 
thorize collection of the extra compensation from them. 
And when he finally insisted on the contrary view, this suit 
was promj)tly filed. 

Appellant is relying ui)on the rule that where an am¬ 
biguous statute has long been construed in a certain way by 
the Department charged with its enforcement, that construc¬ 
tion will not be upset unless it is clearly wrong. 

If the rule be carried to the extent contended for the 
executive departments would usurp the judicial function. 
Usuallv a Federal statute is lii*st construed bv some branch 
of the Executive Department. 

C’learly the rule is inapplicable here. The statute is not 
ambiguous; the construction is of very short duration, and 
it is violation of the statute. 

Nor is the Tariff Act remedial legislation in any sense. 
The courts are not called upon in order to remedy a wrong 
to distort its language. The only question is whether Gov¬ 
ernment employees shall be paid extra compensation. 

They had not been i)aid that compensation prior to 1922. 
If they were dissatisfied with their situation, they could seek 
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oilier einplovinciil. If tlie Troasurv Department was dis¬ 
satisfied, it could procure lej^islation authorizing the Oovern- 
nient to pay extra compensation, or legislation which would 
in clear language attempt to impose that burden upon the 
carriers. 

When such legislation is adopted, its validity can he 
(juestioned, but until that time the courts will not do violence 
to the language of a statute and attempt to tax the property 
of railroad companies for the purpose of paying a bonus to 
a certain class of (Tovernment employees. 


C. The Collection of Extr.v Compensation ls a Tax and 
THE Congressional Atthority Therefor Mcst p.e 

(’LEAR. 

We have demonstrated hereinbefore that the historv of 
the laws involved shows them to have had reference onlv to 
water craft. The Taritf Act of 10*2*2 does not with anv degree 
of clarity enlarge the .<cope of the laws. The use of the 
word “vehicle’’ and the congre.ssional definition of that word, 
as before shown, serves only to render that part of the Taiilf 
Act ambiguous. In International Railway Comj)any vs. 
Davidson, ‘JoT C. S. ."ipj, antv, the Supreme Court said: 

“To collect the cost of customs service from ve.ssel 
owners or others is virtually laying a tax u]x)n them. 
This cannot be done exce])t by specific authorization 


of Congress. 


}f 


'rids (’ourt in Mellon vs. Minneapolis, St. R. cV: S. S. M. 
Ry. (’o., ”>2 App. D. (\ 21t>, antv, .<aid: 

“The imposition of a tax is involved, which can 
only be accomplished In* ex])ross authority at law.” 


i 
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District Judge Hazel in the case of International Railway 
( oinpany Bradley, decided in the District Court of the 
United States, Western District of New York, ante, which 
case, by the way, involves the construction of Sections 450 
and 451 of the Tariff Act of 1022, states: 

“The definition in terms includes ‘everj' descrij)- 
tion of carriage or other contrivance used or capable 
f)f being used as a means of transportation on land or 
through the air.’ Notwithstanding this broad defini¬ 
tion it is necessarv to ascertain from the action of the 

« 

committee of both Houses as to the legislative in¬ 
tention. To recpiire payment by plaintiff of e.xtra 
compensation for work on Sundays and holidays 
would be in tbe nature of a ta,\ and hence the rule 
obtains that a tax provision does not accomplish any 
purfK)se other than that specifically mentioned.” 

In addition to tbe lack of definiteness in tbe statute, tbe 
proposed enforcement thereof would not be uniform. At 
some border }»oints the Treasury Department maintains 24- 
bour service and makes no attempt to tax the railroads with 
the cost of c.xamining merchandise at night or Sundays or on 
holidays. Thus there is a possibility of a construction which 
would enforce the tax against some railroads and at the same 
time relieve others therefrom. 

D. Sk( TioN Five of the Act of 1011 as Amended in 
1020 IS Still Limited to the Judicial Construction 
Thereof. 

At the time of the enactment of the Tariff Act of 1922, 
Section 5 had been judicially construed by the Supreme Court 
of the United States and the Court of Appeals of the District 
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of Columbia. Th'e Supreme Court, in International Railway 
Co. vs. Davidson, ante, stated that Section 5 ‘‘is given full 
effect if applied to the baggage of passengers on those vessels 
for the immediate lading and unlading of whose eargos 
special license may issue under the first four sections of the 
Act of 1011.” The four sections referred to have been re¬ 
pealed by the Tariff Act of 1022. 

This Coiiil stated that the Act “was limited to baggage 
arriving by vessel' or water craft” (52 App. 240). 

Congress certainly knew of this judicial construction and. 
in leaving Section 5 intact, it is presumed to have adoj)ted 
tho.<e constructions. The principle is analogous to that 
which hohls that when a law is adopted from a foreign juris¬ 
diction the settled construction of that law is a part thereof 
( Robinson Co. vs. Belt, 187 T. S. 41.47). Ajipellant devotes 
pages 20 to 88 of his brief to the executive construction 
given to the law. Whatever consideration mav be ordinarilv 
given to such con.<truction, it can never compete with a ju¬ 
dicial construction, especially when that judicial construction 
is by the highest court of the land. While it is true that the 
executive con.struclion referred to by aj^pellant j)ertaius to 
Sections 450 and 451 of the Tariff Act, nevertheless Section 
5 of the A(‘t of 1011, as amended, is the only law on tlu* 
statute books relative to imposition of extra coiupeusatiou and 
is limited to the judicial construction referred to. As before 
stated. Sections 450 and 451 of the Tariff Act have reference* 
only to the granting of special license and the giving of 
bond and do not j^rovide for the collection of the extra com¬ 
pensation. 
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E. Section Five of the Act of 1911 as Amended is Still 

THE Only Law Providing for the Payment of Extra 

r'OMPENSATION. 

As before stated, Sections 450 and 451 of the Tariff Act 
provide only for the granting of a special license to unlade 
and the giving of a bond to indemnify the United States 
‘Tor any loss or liability which may occur” by reason of 
such special license ‘^and to pay the compensation and ex¬ 
penses of custom offieei’s and employees whose seniees arc 
required in connection with such unlading at night, or on 
a Sunday or a holiday, in accordance with the provisions of 
Section 5” of the Act of 1911 as amended. Aj>pellant con¬ 
tends that the foregoing reference in the Tariff Act, to sec¬ 
tion 5 amounts to a reenactment of said section and that 
it must now be construed as though it had been amended in 
terms to apply to land carriers, especially railroads. Put 
surely had (’ongress had any such intention it would have 
rewritten Section 5 in such a fashion as to leave no doubt 
that it was meant to cover land carriers, by the use of specific 
t(‘rms and language suflicient to definitely cover such a situa¬ 
tion. Having left the section intact, without even the change 
of a word, it is presumed that Pongiess did not wish to 
change the judicial construction theretofore given to it. 

Appellant states, on page 19 of his brief that ‘Tf compen- 
.sition for overtime service can be collected onlv from car- 

t 

ri(‘rs by water, then carriers by land would l;e rccpiircd to 
giv(* a l)ond containing two conditions, one of which would 
have no a})plication to them.” He furthei’ states that the 
giving of this bond by land carriers would be absurd if they 
are not to pay the compensation. Section 451 of the Tariff 
Act, however, requires the giving of a bond by all carriers. 
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The purpose of the bond is twofold. It is to indemnify the 
I’nited States for anv loss or liability which niav occur bv 

c. « 

reason of the ^rantinp; of s|>ecial license (this having applica¬ 
tion to all carriei*s) secure the payment of the e.xtra compensa¬ 
tion by the particular class of carriei's who are re(juircd so to 
<lo by law (this having reference to water carriers). As stated 
before, Section o is the only law which provides for the pay¬ 
ment of e.xtra compensation and it has been decided by the 
courts that only water carriers are required to pay this com¬ 
pensation. There is nothing absurd in having a general 
form of bond to be given by all carriei's, the first recpiireinent 
of which is to prevent a loSvS by non-payment of duties and 
is applicable to all carriers, and the second jnovision of 
which has reference to the jKiyment of extra conipen.sition 
and has reference to only water craft. The fact that one 
cemdition of the bond does not apj»ly to certain earners does 
not make tlie general l oud for all pur})Oses an absurdity. 
As before stated, twenty-four hour service is maintained at 
some points on the international border and no extra com¬ 
pensation is required of the carriers for the examination of 
merchandise carried bv them. Nevertheless these carriers 
are required to give the general bond, as [>rovided in section 
451, the same a;^ all other carriers. Appellant has not said 
that there is anything absurd in this. Appellant argues that 
the reason and [aii'pose of the law is to place vessels ainl 
freight cars on the stime basis with respect to lading and 
unlading at night and to remove the source of contention 
and dissatisfaction growing out of the payment of extra 
compensation to customs inspectors working on water craft 
and the failure to pay such extra comf)ensation to inspectoi-s 
working on freight trains. There is, however, no support 
for his argument. All through the enactment of the various 



13 


laws leading up to (he Tariff Act of 1922 the committee rc- 
j)orts and ffoor debates in both houses of Congress show that 
the only object of Congress was to provide for the j)ayment 
of extra eom|K*nsation to those inspectors working on water 
craft. Mr. Justice Hrandeis (piotes the statement of Senator 
Calder in the International Railway Company case, 200 U. S. 
odO. In aj»pellee's brief, pages 7 to lo, in case No. 3720, 
aa/e, reported in 52 Aj»p. IX C., 210, Congre.ssional debates 
and committee reports are <pio(ed at great length, and in no 
place is there the slightest indication that Congre.<s had any 
intention whatever to enforce the payment of extra compen¬ 
sation bv railroads. 

4 . 

Nowhere is (here (lie slighti'st suggestion that Seetit)ns 
4o0 and Jot of the Tarilf Act are intended to change the 
oj>eiatif)n f)f (he biw or to remove any ine({uality among cus¬ 
toms employees. 

if (’(mgiess ha<l any intention to enlarge (he scope of 
Section 5 of (he Act of 1911 bv the Taritf Act of 1922, it 
certainly seems logical that there would be .somewhere in 
the eommittee reports or in the Congressional debates some- 
thing to indicate such an intention. Inasmuch as there 
was nothing to indicate an intention to enlarge the opera¬ 
tion of the iVet, it can be .sifely presumed that (>)ngress had 
the expre.'S purpose of maintaining the then existing scope 
and operati(ni of the Act as indicated by previous committee 
reports. Congressional debates and judicial construction. 


V. Till-: T.\hifk Act (U' 1922 (’oiuitfu and Restated, but 

DID NOT (hlANCE, JOxiSTINi; I.AW. 

l)i.strict Judge Hazel, in International Railway Co. i\s. 
Rradley, ante, stated: 
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“The disciL'^sions in cornmittec made no reference 
to the I)avi(lsf»n ea.<e or to tlie ease of Mellon vs. Min¬ 
neapolis, St. r. it S. S. M. Kv. Co., -isr) Fed. 082, 
which liad decided prior to the Tarilf Act of 1022 that 
the Act of FJ20. }inicn«Iin^ the Act of 1011 did not 
apply to railn»ad trains arriving: from a contimions 
country. The juirposc of the enactments was, 1 
think, to revise and codify the administrative pro- 
vi.<5ions -pccifically relatin<i to custom laws, without 
iutemliun 0) jiive them such hroadeninu; ellect as to 
include arrivals hy trains or cars from an a«ljaccnl 
counlrv.” 


'Fhc fact that the cnaclment of Sections !•”)<> and lol was 
for tlu* purpo.<(‘ of codifyinn the law relating to custmus ad¬ 
ministration or iiH'rely r(‘.<tatine: the law as it then exi.st(‘d 
linds fidl and complete support in the e.xcerpts from the 
rej'orts of th(‘ House managers, set forth at .•iome length on 
pae:es lit. 2lt and 21 of appellees’ brief in ca.se* No. 127.*). now 
pendine: in this Court. The (‘Xcer])ts art* not a^ain (piote<l, 
l»ut hy rt'ferriiiLi to them in the brief mentioned it will he 
.<een that und(‘mal)ly the purpose was not to change the ex¬ 
isting: law. I*]spt‘eial attention is called tt) tlu* excerpts from 
pa.iie l.“).t)82. «|Uote<l on paj^e 20 of appellees' brief in ca.*^e 
427d. wht*rt*in it is stated “the St*nate a-'memlment strikes 
out this revision and nsfons (.risfinf/ Ian.' 

.\s said hv .ludm* Hazel in International Kailwav rs. lirad- 

• « ' • 

lev, anti. if (’oimre.ss luul int(*nded to include trollev cars 
• - * * 

(or to enlarjic the scope of the o|)oration of tlu* act) it no 
doubt would, in vii*w of the David.son case, have used clear 
and definite lan.mia»j;e to expre.'^s its intention. 
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G. The Tariff Act Preserves the DiSTi>'CTioy Between 
Commerce with Contiguous Countries and that with 
Other Forekjn Countrie:s. 


Scrtiun 451) of the Tariff Art of 19*2*2 after it left the House 
of Representatives read as follows: 

‘^Section 459. Imports from eoiiti<j;iious eountrics: 
Of vessels or vehieles or merehamlise imported therein 
arriving in the United States from a contiguous 
country, shall he subject to all the provisions of law 
relating to vessels and the merchandise imported 
therein from other countries hv sea unless otherwise 

ft 

provided hy law or hy regulations pr('scril)ed hy the 
Secretary of the Treasurv.” 

ft ft. 


This section was stricken out. thus indicating an intention 
to preserve the distinction. Sei' International Railway Com¬ 
pany r.s. Bradley, a|»pendix hereto. 

Mr. Justice Brandeis refei’s to the two distinct svstems for 

ft 

the examination of articles arriving from foreign countries 
in his opinion in International Railway Company vs. Havid- 


son. *259 U. S. 519. 

Part *2 of title 4, tin* administrative pr(»visions of the 
Tariff Act, contains the statutes relating to the two systems 
and shows clearly that the distinction has lieen preserved. 

Sections R)*2 to 45S of the Tariff Act apjJy to the system 
in reference to foreign ports oi‘ places. Commerce with con¬ 
tiguous countries is jn-ovided for in Sections 459 to 409. 

A comparison of the different sections has been called 
to the attention of this (V)ui1 at length in ajijiellees’ brief 
in case No. 4‘27d, Mellon vs. Minneai)olis St. P. A S. S. M. 
Ry. Co. This eomparison shows the distinction to be pre¬ 
served. 



t 
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III. THE REQUIIH^IEXT E()K PAYMENT OF EXTRA 

(’ompensation is a tax for the pfrpose of 
O lVIXO A Roxrs TO (JOVERNMENT employees. 
AM). TIIEREFOPE. rXlONSTITETlOXAL. 


A. 


'riii: IM<»!• THK Tax is tiik Taking 
’Koi’KiiTv J UK A Pkivati: PruposK WmiOTT 


OK IMuvatk 
.I rsT OoM- 


I’ENSATION 


Section 27ol), Revi-cd Statutes, lixi'd the salary of customs 
iusjK'ctors at the rate of $.‘».()t) per day. This was increase<l 
not to exceed pei’ <lay hy tli(‘ Act of March 1, P.ttllt, 

do Stat. HMm. 

Si'ction 17l)() lorhids a customs employee to receive com¬ 
pensation from an importer, and hy the Act of March d, 
l‘.M7. dd Stat. IPtd, this ]»rovision was applied to all oflicials 
and employees of the Fnited States and not only forbids 
them to receive compeusation from others, hut also forbids 
others from making; contrihutions to a (lovernmcut otlicial 
or employee for scn ic(‘s performed for the Ciovernment of the 
Fnitc<l States. 

The pertinent parts of the fi»regoinu: statutes are cojded 
in the A]»pendix. t>a.<ie dl. of api)ellee’s brief in case 427d. 

The wonl “dav” as used in Section ‘27dd, Revised Statutes, 
meant a calendar day. Fnited States r.s. (carlinger, l(>h 
i:. S. dpi. 


The Hovernnu‘nt employees referred to in Section 5 of the 
Act of Ihll are employed by the day and are paid a daily 
waj.^e for their .«eryices, regardless of the number of houi's de- 
y(»ted during a calendar day to their labor. They can only 
receiye the statutory compensation. 


I 
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The rc'quirenicnt that (he imi)or(er pay extra eonipeii^^ation 
or a hoiius to the (loveniinent eni})loyees for perforininj* 
his duty after lie has already been paid by the United States 
is a taking of private property for juivate ])urposes without 
just eoinpensation. 


“Moreover, unless so authorized no otlicial or em¬ 
ployee may receive from the government pay for extra 
services. Uevised Statutes >^1704, Comp. Stat. 

IS Fed. Stat. Anno. *2d ed., p. ; I’nited States r. 
Uarlinger, IGU U. S. dlG, 42 L. Fd. 702, 19 Siqi. 
Ct. Hep. 304. Nor may he receive, in connection 
with his services, pay from any private source. Act 
of March 3, 1917, chap. U)3, ijl, 39 Stat. at L. 119.> 
(’omp. Stat. ^3231 a. (’ustoms otHcials especially 
are forbidden to receive such payment*. Revised 
Statutes >^1790, Comp. Stat. §302*'), S Fed. Stat. Anno. 
2d Fd., p. 940.’’ 

International Railwav Co. c.s*. Davidson, 2.*)7 
U. S. 013. 


It is fundamental that a lax may he imjiosed only for 
public pur|)ose. See dray’s Limitation of Taxing Rower, Sec¬ 
tions 109-1701 


“The general grant of legislative power in the Con¬ 
stitution of a State docs not enable the legislature, in 
the exercise of either of the right of eminent domain, 
or of the right of taxation, to take private property, 
without the owner’s con.S(‘nt, for any hut a public ob¬ 
ject. Nor can the l(‘gislature authorize counties, 
cities or towns to contract, for private objects, debts 
which must he paid by taxes. It cannot, therefore, 
authorize them to issue bonds to assist merchants or 
manufacturers, whether natural jiersons or corpora¬ 
tions, in their ])rivate business. These limits of the 
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legislative power are now too lirmly established by 
judicial decisions to require extended argument upon 
the subject.’- 

Cole V!<. La Crange, lid LL S. 1, 

See al.so 

Miles Planting C’o. />•. Carlisle, 5 App. D. C. IdS. 
l»altiinore cV: Kastern Shore K. IL Co. vx. Spring, SO 
Md. 510. 

H. The l\E(n’inKMt:xT tii.vt the Sm.vller Roads Pay the 

Kxtka Comtexsatiox for Service Which is Fcrxished 

Free to the Laroer Railroads is a Deprivatiox of 

Property Withoft Dce Process of Law. 

At sonic points on the international border the Govern- 
in(‘nt maintains a ’24-lionr inspection .service and does not r(‘- 
quire the payment of extra compensation. (See appellant’s 
brief, page *21. ease -LJTd.) Thus it will be observed that 
tlK‘re is a iliseriminalion hetwecai the larger and the smalh'r 
railroads. 'Phis <liserimination lenders the statute invalid. 

'Phe oth Amendm(*nt provid(‘s that no pt‘i*son shall ‘’be d(‘- 
privi'd of lif(‘. lil)erty or property without due process of 
law”. 

The 14th Amendnunt aj»[>hes this provision to the States 
and also provides that no Stati* shall ‘‘deny to any person 
within its jurisdiction lh(‘ eipial protection of the laws.” 

Then* is no suVistantial difference between the reipiirements 
of <hn‘ ]H-oce.'<s of law contained in the I'ifth and in tlu? 
Fouileenth Amendments (( arroll ex. Greenwich Insurance 
(’(>., 109 V. S. 491. 419; Twining ex. New .I(‘rs(‘y, *211 F. S. 
78. 191). 

They are alike in terms and alike in meaning. The pro¬ 
vision for the equal protection of the law of the Fourteenth 
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Anienclnicnt, no doubt, elnI^hasizc^4 the necessity for proper 
elassilieation in State taxation, but it does not create this 
re(juireinent. The due-])roeess clause alone would be equally 
elfective for this purpose' (Me(^<echee’s Due Process of Law, 
pp, ()0-()4, dll). Indeed nothing could be deemed a more 
inherent recpiirement of due proce.<s of law in taxation than 
(‘(piality amone; the .'^ame ela.-^s under like eonditions. 

In Southern Pail way To. rs. (Ireen, *2 lb V. S. 100, 417, 
Alabama imposed a tax upon mm-resident railroads doinj^ 
business therein, but did not impose that tax upon railroad 
eeuporations of the State doinu; the same character of business. 


It was held that this was an arhilrarv and fanciful distine- 


lion and was a denial of tlu' (‘qiial protection of the laws. 

So in th(* |)res(‘nt case the alti'inpl to impost' a tax on the 
small railroatls alone is a violation of diu' pioee.'^s, ami, tlu're- 
foi(*, invalid. 

It is, therefore, resjK'ctfully snbmitted that the dijen'es ap¬ 
pealed from art* correct and should bt* snstainetl. 


(IKOIUIK F. SNYDFK, 
.IFLIFS I. PFYSFP, 

.IKSSF (\ ADKIXS, 
ClKOPdF K. EDFLIX, 

Attortieys for Appellees. 
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DISTRICT COURT OF TIIF UNITED STATES, 
WESTERN DISTRICT OF NEW YORK. 


In rKKN.\TInN.\L RaII.W.W ('oMr.VNY 


vs. 

Fkki) a. Bk.vdlky, a.s‘ (’ollertor of Customs of the Xinth 
Custom.^ District of the C. S., etc., et at. 

Action for Injunction. 

Cohn, C'liormann A Francliot (Ha.'^il Robillarcl, Esc]., of 
counsel), Nia'iara Falls, N. Y., for plaintiff. 

William .1. Donovan, U. S. attorney, Buffalo, for de- 
fcaidant. 


II.\zi:l. District Judyc: 


The sole (pu'stion involved herein, as appears by the plead- 
in<i;s and supjxutinu; allidavits upon which the c*a.<e was heard, 
is whether the Tariff' Act of lh2‘2. Secs. loO-dol, chan< 4 ecl or 
modilicxl the Act of Iff'JO, amending Sec. o of the Act of Feh- 
ruary Id, IIM 1, so as to reejuire plaintiff, as licensee, to pay 
customs officials for their work (ui Sundays and holidays at 


the International toll bridge extending across Niagara River 

at Niagara Falls, New York, in the oi)eration of trolley cars 

carrying i>a.^se*ngers from Canada acro.^s the toll bridge. In 

International By. ('o. vs. Dayid.son. 2”)7 U. S. olMj, the Su- 

% 

preme Court decided that th(‘ Act of Iffll-lff'iO, authorizing 
special permit.- for lading and uidading of ye.<sels and other 
c*onyeyanc*es, and empowering the Sc‘cretary of the Treasury 
to lix eompc'iisation of ollieials for their work on Sundays and 
holidays, to be^ paid In' the liemsee, did not aj)ply to plain¬ 
tiff nor to the operation of its })assenger trolley line of cars; 
and that the amendment relating to overtime work by cus- 
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tom? officials and payment of extra compensation in connec¬ 
tion with lading or unladinii: of cargo or examination of ])as- 
s(‘ngers' l)aggagc did not apply to arrivals from Canada on 
plaintiffs trolley cars. Prior to Ihll vessels arriving at a 
port of entry would not be unloaded until daytime because of 
the absence of eustonis inspectors. The Act of Feb. 3, 1911, 
authorized lading or unlading cargo at night but required 
sp('cial license .>^0 to do from the Secretary of the Treasury, 
and a l»ond bolding tlie I nitcd States barmle.'^s from los.<es 
and liabilities on account tla^reof. The Secretarv of the 

4/ 

Tn'asurv was authorized to tix a rca.-onable rate of extra com- 

t 

jH'iisation for night work to inspectors “in connection with 
the lading or unlading of the cargo at night," to be ])aid by 
the licensee. There was no mention of )>a.<sengeis’ baggage 
(»r payment to tbe examining inspector for overtime work (ni 
Sundavs and bolidavs. In tbi‘ vear P.t'it). however, extra 
compensation for performing service's in connection with 
lading or unlading tbe cargo or ('xamining passengers' bag¬ 
gage was included but tb(‘ ]H'ovisions weie apjearently limited 
to cargo-carrying ve.s'^cls to tbe exclusion of ve.'^sels trans])ort- 
ing passe'iigcrs. They wc're ('iiae'te'd presumably because of 


till' )>ecuniai'v Ix'netits derived by ve.'jscis arriving from for¬ 
eign p(»rts and ]»laces to wbom insju'ction and unloading at 
night, Sumbivs and holidays was a .living of time and ex¬ 
pense, and for this I’eason no doul)t payment by them to cus¬ 
toms inspectors for oveitiiiH' work was rccpiired. No such 
lu'Tietits and advantages are obtained by ))l{nntifF in tbe opera¬ 
tion of its trollev cai's, no meichandise being brought in bv 
tbem, and tbe examiiiation of passengers and their baggage 
bf'ing in tbe main simply a goveiiimental service. 

Tbe Supreme ('ourt, in tbe Davidson case, decided that the 
statutory re(piii'ement of “entry of vessels and due rejmrt of 
other conveyances” di<l not disclose an intention to make it 


applicable either to toll bridges or tbe running thereon of a 
line of ])assenger trolley cars. The learned court proceeded 
to say that Congress had created two distinct systems for the 
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examination of article? coming; from foreign countries; one 
• lealiiig with merchamlise, ami the other with passengers’ 
l»aggagi‘ aihl personal elleet.'*: that Sees. In *2S()*J, ineln- 

."ive. (leal with articles from foreign jK)rls and places while 
other provi.-ions (halt with articles coining from contiguous 
countries. 

d'hc 'Faritr Act of 11*22, providing for the issuance of a 
sjM'cial licen.H*. leads as follows: 


“Si;c. -lol. Same—liond.—liefore any such .special 
merchandise, baggage or passengers arriving in the 
I nited Statis from any foreign port or place, and no 
hond(‘d merchandi.'^e or haggage being trans)>orti*d 
fi’(»m on(‘ p(»rt to another, shall l)e unladen from the 
carrying vessil (Hi Sunday, a holiday, or at night, 
except under s]>ecial license granted by the collect((r 
nmltM* such regulations as the Seeretarv of the Treas- 
my may |nescrihe. 

*‘Sk(\ lo. Same—liond.—liefore any such spi'cial 
liccn.^c to unlade shall he granted, the master, owner, 
or agent ot such ve>sel or vehicle shall he riMjnired to 
giv(‘ a bond in a jKMial sum to he lixed by the eollectoi’ 
conditioned to imh'innifv the I nited States for anv 

t * 

lo^s or liahilitv which might occur or he occasioned 
hv rea.^on (*f the granting (»f such .'*]>ccial lici-nse and 
to pay th(‘ compc'Usation and expenses of the cu>toms 
oHic(*rs and cniploye(‘s whos(' .<ervic(‘s are re(juired in 
(••uinection with such unlading at night or on Sun¬ 
days or a holiday in accordance with the iirovi'-ions 
of .<c»‘ti(»n o of the Act entith'd ‘An Act to |>rovide for 
tlH‘ lading or unlading of v(*ssels at night, tin* pre- 
liniinarv entrv of vessels and for other purposes, ap- 
proxetl I'chruary Id, 11*11, as amended. In lieu of 
such bond the owm-r. or agcuit (»f any vessel or vi'hicle 
or line of vt'.'^sels or vtdiicles may execiiti* a bond in a 
ju'iial sum to h(‘ fixed by the Serretary of the 'I'leas- 

urv to cover and include the issuance ot special 
% 
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liceii?ios fur tlio unladiiiu; of vessels or vehieles he- 
to siieh line for a |>erio«l of one vear fi'oin 
the dale thereof.** 


d'he .<eo|»e of these sections in my o|»inion does not include 
llu‘ arrival of hanuaiic or passcaiutas on trolley ears from a 
eontimioiis eonnli v. d here is no |K‘re(Mvahle intention in tlu* 
lan.miaue em|>loye<l to ehan.i»e or modify the e.xislini!; law, nn- 
h'.ss the tlelinition of the word ••vidnele*’ (S(‘e. -KM ) impart 
a hroadeninu; t‘ll‘eet ami on(‘ that will inehide trollev ears ar- 
rivinji from a eontimions country.** d'he definition in t(‘rms 
includes “every description of eaiaaaue or other eontrivanci' 
used, or eapahle of hein<^ used as a na'ans of transportation 
(»n land or thron.i»h the air.*' Xotwilhstandin.u this hroad deli- 
nition it is neees.siry to ascertain from the action of th(‘ eom- 
mitt('i‘ of both Hon.<es as to the legislative intiaition. To re¬ 
quire payment hy plaintiff of (‘.xtra eompen.<ati()n for work 

oFi Snndavs and holidavs would he in thi* natiiix* of a tax 

• * • 

and hence the rule obtains that a taxinu jtrovision does not ae- 
eomnlish any pinpose oth(*i* than that s))eeilieally mentioned. 
The disen.'ssions in eommittec* mad(‘ no leferenee to tlu* David- 
so!i ease or to tlu* ease of .M(*llon rs. M, St. K. and S. IM.. ‘iSo 
f'ed. K<S2. which had decided pi'ior to tlu* Tariff Act of 1K*2’2 
that the Act of 1K*2K. aniendinu tlu* Act of KMl. did not 
apjdy to raili’oad trains aiaiviiui; from a eontiiinous eonntry. 
d'he purpose of the enactments was, 1 think, to levise and 
eoilify the administrativ(* |>rovisions specifically relating; to 
customs laws, without intendin.u: to .<iive them such hroaden- 
ini» effect as to ii'.etnde arrivals hv trains or ears from an ad- 
jaeent countrv. The word “vehicle,*’ it is true, was an (*n- 
lari;ement of the IIou.<e hill of tlu* word ‘‘vessel,*’ but it was 
u.'^ed to include arrivals hy .*^ea of hydroplanes or other air 
craft iirrivin<r from a foreijiu port or place. If f’on^ress had 
intended to inelude trolley ears it no doubt would, in view 
of the Davidson ease, have us(‘d el(*ar and definite lan^ua^e 
to exi)re.ss its intention. The distinction between arrivals of 
vessels from a foreign port or j)laee and from foreign eon- 
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ti^uous counirv has lonti heoii re(*()”.nize(l in the acliniiiislra- 
tion of eiistonis law. I)itferciit manifests, entries, reports, li¬ 
censes and penalties apply to the ditferent systems. The dif¬ 
ference between Sees. and which provide for reports 
of arrivals, is mai'ke<l. 4'he liist appli(‘s to arrival of a ves.<el 
from any hueitin port or place which is allowed 24 hours 
to make report of her arrival to the customs otlieer, while Sec. 
4.')!) relatim: to arrivals from a contiguous country recjuires 
making an immediate rejjort to him on entry. Other pro¬ 
visions healing upon this point make it clear that the.se two 
.systems of collecting customs are ^overne<l and controlled by 
din*er(‘nt statutory |Movisions. 'Fhe adjudications and argu¬ 
ments advanced by the (lovernment in opposition to this view 
have been e.xamined by iii^hut 1 am nevertheless pei*suaded 
that Secs, doii-d'd umlyiy'^corjsidtMation merely apply to ar¬ 
rivals hv si‘a and not to arrivals of trollev cars from a con- 
li^uous country. 'I’liis c<(Uchision is spj»port(*<l I think by 
Senate docuim iit No. 1S7 which contained an amendment to 
the ellect that^all vessels oi- vehicles (»r merchandise imported 
therein comiiin into tlu‘ I’nitt'd Stat(‘s from a contiguous 
country should Ik* subject to the same provisions of law re- 
latinu; to arrixals by st'a hut this propos(‘d amendment was 
imt acct*pted by the Senate* and the House recede<l. 

My conclusion is that the* Tarilf Act in (piestion has not so 
moditied oi- chani;ed the prior act as to include a re(piirem(*nt 
that plaintiff i^ive a bond as a condition of ohtaininji a s])ecial 
license to dischar.m* its passengers and their baggage on Sun- 
davs, holidavs or at night. 

Under the sti])ulation of the parties a final decree fur per¬ 
manent injunction may he entered as prayed without further 
proof. 

.lOllX R. HAZEL, IK J. 

Dated I^ecember 20, 102d. 
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